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In this Article, the Authors draw upon evidence and literature from both the social sciences and law to look at law enforcement practices involved in profiling generally and racial profiling specifically. Profiling is examined from the point of view of two of the players in law enforcement: the police and courts. For the police, research on police behavior suggests that experienced police typically construct pictures of "symbolic assailants" for specific crimes. Often these constructions include race, along with other variables. The Authors raise a number of issues, including whether, even if the law were to prohibit use of race as a factor in profiling, such a prohibition could be practically or effectively enforced. On the other hand, although courts have occasionally accepted the use of race as factor in determinations on the lawfulness of police stops, courts, led by the United States Supreme Court, have more often been silent about the practice and, have stayed out of the larger public debate involving profiling generally and racial profiling specifically. Among the few discordant voices are New Jersey state courts.
. New Jersey State Troopers stop four African-American high school students, who were on their way to basketball tryouts in another state, on the New Jersey Turnpike. In the commotion following the stop, the Troopers shoot the four students. [FN1]
. Police officers stop and check, week after week, the driver's license *912 and registration of an African-American philosophy professor, who must drive every Friday from central New Jersey to western Massachusetts to teach a college course. [FN2]
. Officers of a Special Street Crimes Unit of the New York City Police Department stop an African immigrant in the vestibule of his building. When he reaches for his wallet, which the officers later claim they mistook for a gun, the officers shoot him forty-one times. [FN3]

I. INTRODUCTION
The incidents briefly recounted above are among the more famous--or notorious--instances of police action, among many, many more, that have both galvanized and influenced the current debate concerning "profiling," specifically racial profiling. [FN4] Each month, if not week, seems to present the issue in a new factual setting, and hence in a new light, making it more and more difficult to get a handle on the issues involved. [FN5]
We began this Article long before the current controversy about "profiling" on the New Jersey Turnpike erupted. Indeed the instant controversy revolves around claims just waiting to be made. Enhanced by a shooting of several African-Americans on the Turnpike, [FN6] the claim that New Jersey State Troopers were selecting individuals to be stopped using a formal or informal racial profile has led to, among other things, the firing of the chief of the State Troopers, [FN7] questioning of the candidacy of the New Jersey Attorney General for appointment to the New Jersey Supreme Court [FN8] and questions about *913 his remaining on the bench, the dismissal of seventy- seven criminal cases against 128 minorities who claimed their arrests were illegally based on racial profiles, [FN9] and a settlement by the New Jersey State Police for $12.95 million to the four individuals who were shot during that Turnpike shooting in April 1998. [FN10]
Were an inquiry into profiling simply a reflection of learning more about a current controversy, it would be a matter of great public interest, but might not be one so intriguing to social science and legal scholars. But it is precisely because issues that swirl around "profiling" are at the fascinating intersection of law and social science that we first became intrigued by the practice. [FN11] The "law" informs what may/could/should/might legally constitute police practice; social science suggests what does/can/might influence police behavior. [FN12] Behavior certainly does not "trump" legal assertions of "right" and "wrong." But viewing the "law" through the eyes of the police certainly informs our understanding of its wisdom and/or realism. [FN13] Behavior does not drive doctrine, but just as doctrine might inform behavior, so too it is important to observe how behavior can/might *914 shape doctrine. Thirty years ago, Fred Graham originally entitled his book on the Miranda case The Self Inflicted Wound. [FN14] By proscribing certain practices on the doctrinal level, the Court suffered greatly in the eyes of the public [FN15] and did so without the benefits it anticipated because its understanding of actual police behavior was simply wrong. [FN16] The Court misunderstood police behavior, and the cost of this misunderstanding was that the police circumvented Miranda in many ways. Even when complied with, Miranda did not have the anticipated impact.
Similarly, the "law" of profiling is best understood on two levels--the doctrinal and the behavioral. It is not our purpose to endorse the normative underpinnings of either the ways doctrine has evolved or the justifications that buttress police practices. Instead, our goals are threefold. First, we think it is important to surface the themes that characterize the practices and law of profiling. Second, in this exploratory Article, we are more interested (and more able) to raise questions about profiling than we are to provide systematic answers. Finally, we are eager to suggest the proverbial matters "for further research." Taken together--our descriptions, questions, and research matters--ought to highlight the legal and actual issues associated with police profiling. By "stepping away" from current controversies, this Article in fact will allow these controversies to be placed in the broader context in which they are better understood.

*915 II. PROFILING AS A CONCEPT
The current debate has stirred emotions, to say the least. "Racial profiling," the New Jersey chapter of the American Civil Liberties Union declared at the height of the controversy involving State Troopers on the New Jersey Turnpike, "was born of slavery, raised by segregation, and has matured under pervasive, patently-false stereo-types of minorities, especially African- Americans and Latinos." [FN17] In fact, "racial profiling" has been used to describe a wide range of police behavior or conduct, with significant differences along the continuum. [FN18] For example, as the investigation by the federal government into the practices of the New Jersey State Police prompted close scrutiny of those practices by the New Jersey Attorney General's Office, the Attorney General prepared a lengthy report. [FN19] In that report, although it considered narrower formulations, the New Jersey Attorney General's Office eventually settled on a very broad definition of racial profiling: 
To some extent, divergent opinions about racial profiling within and outside the law enforcement community depend on definitions. We choose to define racial profiling broadly to encompass any action taken by a state trooper during a traffic stop that is based upon racial or ethnic stereotypes and that has the effect of treating minority motorists differently than non- minority motorists. [FN20]
Yet, in the vortex of opinion, claims, and accusations that mark the current debate over racial profiling, this definition appears almost fine-tuned, perhaps even narrow. Indeed, it has become a highly visible public-policy issue and, for many, something of a rallying cry. "Racial profiling" has even been used to describe the execution of a prisoner in Texas [FN21] and the prosecution of an Asian-American accused *916 of espionage. [FN22] Even riskier are those participants, documents, and sources addressing racial profiling that fail to define the term at all, apparently based on the questionable assumption that there is a commonly understood meaning for the term. [FN23]
Thus, at the outset, we think it is important to understand, or at least to explore, what profiling is and what it is not, a task that many involved in the larger public debate have failed or been reluctant to pursue.
Profiling as a separate and distinct law enforcement technique began in the mid-twentieth century and developed along two lines. [FN24] One path, known as criminal profiling, features the use of behavioral science--most notably psychology--as an aid to investigations in solving certain types of crimes, such as murder, serial murder, arson and rape. [FN25] That type of profiling is largely reactive, responding to specific known crimes, and is generally the province of a small group of "experts" in self-described "elite" units, such as the Federal Bureau of Investigation's Behavioral Sciences Unit. [FN26] The second path of profiling that developed has been led mostly by development of the drug courier profile. [FN27] This type of profiling has some things in common with criminal profiling, but is different in certain important regards. For one thing, it is more proactive, attempting to ferret out criminal activity that has so far gone undetected or that may not yet have begun. [FN28] This second type of profiling does not use techniques drawn from the behavioral sciences to look for and analyze unusual or unique behavior, but is concerned with more ordinary types of conduct. *917 [ FN29] It is also not delegated to "elite" units comprised of specially trained scientific experts, but is employed much more broadly by police departments and law enforcement agents. [FN30] What has come to be called "racial profiling" developed from this second type of profiling. [FN31]
Profiling may be defined generally as the effort to identify potential perpetrators of crime based on their demonstrating or matching some or all of the traits shared by other known perpetrators of the same offense. [FN32] Profiles have been developed for a number of offenses. [FN33] Most ubiquitous or visible is the "drug courier profile," [FN34] but others exist. As one student of profiles stated: 
The use of profiles is an increasingly prominent law enforcement tool. Most prominent among the profiles in use today are those used to identify hijackers, and those used to identify persons who smuggle illegal aliens into the country. Less prominent are the drug smuggling vessel profile, the stolen car profile, the stolen truck profile, the alimentary-canal smuggler profile, the battering parent profile, and the poacher profile. In 1983, based on interviews with alleged mass murderer Henry Lee Lucas, the Federal Bureau of Investigation ... attempted to compile a serial killer profile. To a lesser extent, profiles are developing to help identify serial rapists, child molesters, and arsonists, and the National Center for the Analysis of Violent Crimes plans to expand its operation in an effort to track down these criminals. [FN35]
The profiles on that list are generally more narrowly drawn and apply to fewer people than the "drug courier profile," which is the most extensively used profile. [FN36] Profiling as a tool of law enforcement is, depending on your politics, either another of the benefits or another of the wayward policy mistakes of this country's efforts to combat *918 drugs. [FN37] "Profiling" has been used to describe efforts by agents of the Drug Enforcement Agency and other law enforcement agents to identify possible drug couriers at airports by focusing on odd or unusual behavior. [FN38] More commonly and more recently, however, profiling has come to focus not on the search for unusual behavior per se, but a search for special characteristics, traits, or conduct that purport to separate the alleged perpetrator from others in the crowd. [FN39] These traits or conduct, it should be noted, are separate from the acts that are themselves crimes; in fact, profiling often comes to focus on behavior that is perfectly legal and in other contexts (perhaps even in the context at hand) purely innocent. [FN40]
One issue raised by an effort to define profiling involves the basis for identifying the factors to be used in the profile; as with other related issues, answers to that question vary. Some "profiles" rely on data drawn from past arrests and other historical data to produce commonly recurring but presumably objective, quantifiable factors. [FN41] Theoretically, at least, reliance on "hard data" should eliminate or reduce many of the objections to the practice. [FN42] Less precise than arrest-based historical data, but also frequently mentioned as a basis for identification of profiling traits, are inferences or interpretations of facts drawn by the police officer's experience. [FN43] Finally, at the far end of the spectrum, some practices labeled "profiling" rely on an officer's gut feelings or "hunch." [FN44]
*919 Of course, as in other areas of law and life, theory and practice often collide and any search for or reliance on a precise or finely tuned concept of profiling can be elusive. Thus, profiles have been described as "rather loosely formulated" [FN45] and "an informal, apparently unwritten, checklist ...." [FN46] Factors in profiles used to identify the same type of crime change depending on geographic area, such as from highways to airports and even from one judicial district to another. [FN47] The contents of profiles can also change over time. [FN48] As one court noted: 
It is important to remember that a profile is, in essence, a fact and not a legal principle. As a fact, it is as susceptible to change as the seasons. Tell-tale characteristics in one region or milieu may be very different from those in others. As counter-measures are constantly devised to meet the tactics of the opposition, the tell-tale characteristics of last year may not be the tell-tale characteristics of next year. Because of this inherent fluidity, it is particularly unfit for being frozen into a legal principle. [FN49]
Problems with profiles may run deeper than that. [FN50] Indeed, lest one get too sanguine or comfortable with the idea of profiles, their malleability has subjected them to harsh criticism. [FN51] Judge George Pratt of the Second Circuit Court of Appeals, dissenting in a decision that upheld a stop- and-search made by use of a profile, expressed extreme skepticism of the usefulness of profiles: 
To justify their seizure of Hooper's bag the agents testified he had come from a "source city" and fit the DEA's "drug courier profile." Yet the government conceded at oral argument that a "source city" for drug traffic was virtually any city with a major airport, a concession that was met with deserved laughter in the courtroom. The "drug courier profile" is similarly laughable; because it is so fluid that it can be used to justify designating anyone a potential drug courier if the DEA agents so choose. "The [DEA] has not committed *920 the profile to writing" and "the combination of factors looked for varies among agents." ... Moreover, a canvass of numerous cases reveals the drug courier profile's "chameleon-like way of adapting to any particular set of observations." [FN52]
Judge Pratt then listed all of the contradictory factors drawn from different profiles he had found in a survey of cases dealing with drug courier profiles: 
arrived late at night ... arrived early in the morning; one of the first to deplane ... one of the last to deplane ... deplaned in the middle; used a one-way ticket ... used a round-trip ticket; carried brand-new luggage ... carried a small gym bag; traveled alone ... traveled with a companion; acted too nervous ... acted too calm; wore expensive clothing and gold jewelry ... dressed in black corduroys, white pullover shirt loafers without socks ... dressed in dark slacks, work shirt and hat ... dressed in brown leather aviator jacket, gold chain, hair down to shoulders ... dressed in loose- fitting sweatshirt and denim jacket; walked rapidly through airport ... walked aimlessly through airport; flew to Washington National Airport on the LaGuardia shuttle; had a white handkerchief in his hand. [FN53]
Judge Pratt concluded that the "drug courier profile" meant to DEA agents what words meant to Humpty Dumpty: "just what I choose [them] to mean-- neither more nor less." [FN54]
Others have made the same point, citing invocation of the same or other contradictory factors in different profiles. [FN55] Also drawing *921 criticism is the failure of profiles to make clear how many characteristics one must match before the profile properly identifies a suspect or how much weight is to be given the various factors. [FN56] Others have maintained, however, that while specific factors may vary from profile to profile, the basic primary characteristics--such as destination, turn around time, method of payment--have remained essentially the same for many years, as have some of the "secondary" characteristics, such as use of public transportation to depart the airport, making a phone call after deplaning and using a false callback number when dealing with the airlines. [FN57]
Finally, we briefly (for now) address the issue of race. Profiling need not consider a suspect's race or ethnicity. [FN58] Indeed, race was not an issue in the cases in which the United States Supreme Court considered the practice. [FN59] However, just as profiling does not necessarily *922 consider race, it also does not preclude the use of race or ethnicity. [FN60] That does not mean that use of race in a profile necessarily means use of racial categories for discrete and insular minorities or racial groups that have been subjected to historic patterns of discrimination, to borrow from related legal concepts. [FN61] Still, the most recent controversies have indeed featured minority racial categories or ethnicity as at least one of the factors considered by law enforcement. [FN62] Moreover, race for many has become not just one factor, but the factor or consideration, practically to the exclusion of all other factors. [FN63] Indeed, for the most vocal and passionate critics of the practice of using a suspect's otherwise innocent conduct or characteristics to trigger police action, the use of race has been blamed for creating a new offense: DWB or "Driving While Black." [FN64]
Thus, in the current debate, the label of "profiling," especially racial profiling, has been used to describe a wide range of behavior, from a neutral, objective practice based on historical data (at least in theory) to simple unbridled racism. [FN65] Whether profiling has a role to *923 play in police work should and must depend, at least in part, on how it actually operates in practice. It is to that consideration that we now turn.

III. PROFILING IN PRACTICE
When we turn to police practices we quickly get to the heart of the profiling debate. On one hand, as our friend in Fiddler on the Roof might note, profiling is about experienced police relying on their observations based on years of working in their role. [FN66] On the other hand, as some, including some courts (to be discussed below), maintain, profiling based exclusively on the wrong categories (e.g. race) is both illegal (that is, unconstitutional), and morally unacceptable. [FN67] Indeed, it is negotiating between what experience teaches, and what the law forbids, which is the impetus that propels the inquiry into what one might call permissible and impermissible profiling. [FN68]
*924 The classic conception of police stereotyping--the conception applauded and endorsed as being a desirable product of police experience--is Skolnick's notion of a "symbolic assailant." [FN69] Skolnick argues that the context of police work requires that police officers "develop a perceptual shorthand to identify certain kinds of people as symbolic assailants"--persons to watch as potential offenders. [FN70] Similarly, William Muir Jr. discussed the process by which police "make judgments." 
"To make judgments" was to anticipate the future. Judgment referred to the capacity to make accurate predictions of future events. To anticipate what was going to happen, policemen developed a sense for the patterns in human affairs. They formed concepts, or classifications, which helped them to assimilate and distinguish *925 discrete persons and events. [FN71]
Muir stressed that it was officer's experience that explained the formation of "a series of pigeonholes into which [an officer] slotted similar persons and events." [FN72] Along the same lines another expert in police behavior, Peter Manning, observed: "[t]he policeman possesses what might be called 'recipes' for the sequences of conduct that he will engage in." [FN73] They are composed of typications of events, persons, and places that organize his cognitive world and mobilize his potential for action. [FN74]
The development of a police "shorthand" is a profile, the present negative connotation of profiling notwithstanding. [FN75] The difficulty arises when "the" or "a" major piece of the profile is a racial or ethnic variable. [FN76] And the likelihood that this is the case is certainly substantial. *926 Skolnick, for example, reported that most police officers have "come to identify the black man with danger." [FN77] Along the same lines, James Q. Wilson, a prominent student of the police, noted that "[t]he line between prejudging ... [people] purely on the basis of police experience and prejudging them on the basis of personal opinion (showing prejudice) is often very thin. [FN78] Wilson goes on to note that if a police officer "believes with considerable justification that teenagers, Negroes and lower- income persons commit a disproportionate share of all reported crimes ... then being in those population categories at all makes one, statistically, more suspect than other persons." [FN79] Jonathan Rubinstein, in a wonderfully insightful book about police-patrol behavior in local neighborhoods, makes a similar point. [FN80]
For our first cut at profiling, we are not systematically distinguishing among police profiling practices. Many of the above observations *927 about profiling by experienced police officers turn on street order maintenance practices. Some of these practices have been caught up in the current reconsideration of profiling, [FN81] though far more attention has been given to Turnpike stops of minorities and the putative centrality of profiles to these state police practices. These turnpike stops, in turn, may implicate the same "order maintenance" variables that explain "street level" police practices; alternatively, police stops on highways can be said to be tipping more in the "law enforcement" mode than in the street-level order-maintenance posture. [FN82] Should "order maintenance" vs. "law enforcement" contribute *928 to the propriety/legality of profiling? Similarly, is profiling at airports or borders--whether for order maintenance or law enforcement purposes somehow "more" justified than is profiling in more conventional settings? [FN83] Both the order-maintenance/law-enforcement axes, and the distinctions among profiling settings, lead to innumerable additional profiling calculi. Again, for our initial purposes, we choose to *929 set these complexities aside, and deal with the broad-brush issues.
In sum, then, the police officer's experience teaches him or her to put together certain bundles of facts that lead to suspicions about potential offenders. These bundles often--though not necessarily--include racial variables. [FN84] When the exercise of wise discretion educated by "on-the- job" learning ends, and invidious stereotyping begins, is the question. To simply tackle "profiling" by adopting a facile, dismissive, and pejorative posture to this exercise of police discretion is to unrealistically simplify the complexity of police behavior, and to deem unacceptable some practices which are defensible and which may, indeed, even be laudable.

A. Profiling on the Turnpike: Some Preliminary Data
Much of the social science literature on "symbolic assailants" is, as we have noted, derived from observations made during street patrol by police officers. [FN85] We have used this literature to understand police stereotyping - the use of shortcuts to identify potential criminals. But profiling has received much of its recent attention because of the way it is alleged that state troopers use race in patrolling, not on the streets per se, but major highways in general, and on the Maryland and New Jersey Turnpikes in particular. [FN86]
Anecdotally, there have been many incidents suggesting this kind of profiling, and these have led to the generalization of widespread profiling practices. [FN87] Moreover, several court cases in Maryland--cases in which suspects seem to be selected largely for committing the crime of DWB (driving while black)--reinforce perceptions of the prevalence of racially driven profiling. [FN88] Systematic data about *930 Highway I-95 practices [FN89] (to which the following discussion will be limited) and more generally about police-patrol practices [FN90] are less common. But several significant insights emerge from what we already knew and have learned, even if these insights ultimately are dependent on more extensive research. First, in patrolling the turnpikes, police officers clearly have substantial discretion to stop almost every driver for traffic offenses. [FN91] David Harris, for example, in summarizing the literature on police highway stops, notes that, in addition to standard "moving violations" (speeding, for example), there are a host of other justifications which can "legitimate" a police stop. [FN92] Some of these are as straightforward as simple "equipment violations"; others are more general standards, which allow almost unbridled discretion (e.g. "unreasonable" driving under particular circumstances). [FN93] Harris details some of the laws in place in various states that contribute to the conclusion that cops can find justification to stop a driver at almost any time they want. [FN94] Specifically, 
in any number of jurisdictions, police can stop drivers not only for driving too fast, but also for driving too slow. In Utah, drivers must signal for at least three seconds before changing lanes ... In many states, a driver must signal for at least one hundred feet before turning right ... Many states have made it a crime to drive with a malfunctioning taillight, a rear- tag illumination bulb that does not work, or tires without sufficient tread. [FN95]
*931 The question, of course, is "How is this discretion exercised?" The best evidence on this matter--and, by all accounts, far more data is needed-- was collected by Professor John Lamberth, past Chair of the Department of Psychology at Temple University. [FN96] In published testimony prepared for a Maryland case, Lamberth found that, in fact, race appeared to dramatically affect the exercise of trooper discretion in a particular Maryland corridor of Highway I-95. [FN97] Lamberth, employing similar techniques to those he used in New Jersey and Virginia, in the context of comparable cases in Maryland, used data that had been collected by the ACLU from January 1995 to September 1996. [FN98] Lamberth had helped design the ACLU assigned rider project during a twelve -month period. [FN99] The researchers rode up-and-down I-95, and were given specific guidance to (1) count the overall numbers of cars that passed them; (2) determine the number of potential traffic violators among these cars; (3) classify the race of the driver. [FN100]
The results of the survey were instructive. Over 5000 cars were included, and consistent with Harris's contentions about the ease of finding violations, the coders determined that about 93% of the drivers were in violation of some traffic law and, thus, could be stopped. [FN101] Of the drivers, nearly 17% were African-Americans, and approximately 74% were Caucasians (apparently, in the other cases race could not be confidently determined). [FN102] During this same study period the Maryland police reported 823 motorist stops in this I-95 stretch. [FN103] Of these, nearly 73% of those stopped were African- American (and another 7% were Hispanic or members of other racial minorities). Only about 20% of those stopped were Caucasian. [FN104]
Interestingly, these data was very similar to Lamberth's findings about the southern stretch of the New Jersey Turnpike for New Jersey v. Soto. [FN105] In New Jersey, 98% of the drivers committed offenses *932 that could subject them to a stop and 15% of the drivers were black. [FN106] Yet the percentages of trooper stops were remarkably similar to the Maryland stops, with a substantial majority of those stopped being black, and a minority, white. [FN107]
Before turning to the matter of finding contraband after the stops, two other findings support Lamberth's contention that, with respect to stops, race looms large in this stretch of I-95. [FN108] First, Lamberth notes that, according to Maryland State Police data, nearly 64% of the stops statewide involve whites (in contrast to 20% on the selected I-95 strip). [FN109] Second, stops by race were not randomly distributed among troopers patrolling the studied area. [FN110] With the exception of one trooper who stopped blacks at close to the percentage of black drivers in the study area, nine of the remaining thirteen troopers who made over ten searches during the study period stopped 75% or more blacks. [FN111] Two of the troopers stopped over 90% minorities. [FN112]
There is one omission in this data--namely data about the efficacy of the stops. [FN113] Did the stop discover contraband and lead to an *933 arrest? Lamberth reports that about 30% of the stops did lead to an arrest of the driver, but this means that in 70% of the stops no arrest was made. [FN114] Intuitively, this strongly suggests that, since blacks are being stopped at dramatically higher rates than the actual proportion of black drivers to white drivers, many blacks are being subjected to unnecessary police stops because of their race. To support this finding, Lamberth provides state- wide Maryland police data which indicate that "find" rates for black and white drivers are the same (about 28% in each group). [FN115]
*934 But it should be emphasized that, as far as could be determined from Lamberth's testimony, questions remain about the specific data on the stretch of I-95 he examines. First, he does not provide the "find" data for this stretch; it is quite correct to suggest that in light of the general data about the disproportionality of minority stops, and the statewide data, many minorities on this stretch are probably also being subjected to unnecessary stops. Nonetheless, data about the percentage of "finds" for his study group would be valuable. Second, it would be helpful to know more about what is found in the productive stops, and about the specifics (i.e., quantity, type) of what is found. Of course, these matters would not justify racial selection, but they would still assist in assessing how much police "wisdom" should legitimately be weighed in the exercise of police discretion. [FN116]
Even before the Legal Realists, people had noticed and understood a difference between "law on the books" and "law in action." As we have seen regarding the latter with regard to profiling, there is a fine line between laudable exercise of discretion by experienced police affairs, and the exercise of discretion resting on inappropriate racial or ethnic factors. "Law on the books" regarding profiling, however, presents a somewhat different picture.

IV. PROFILING AND THE COURTS
The treatment of profiling in the courts has been significantly different than its treatment by the police and in the larger public debate. [FN117] In this section we examine not simply what the judiciary has *935 ruled about profiling in general and about racial profiling specifically, but how courts have approached the issues raised, what they have said about the practice and how, or whether, that treatment has influenced or contributed to the larger public debate.
Our focus in this section will be primarily, although not exclusively, on decisions of the United States Supreme Court. It is well settled that, for better or worse, the United States Supreme Court has assumed a dominant position among the judiciary in terms of enunciating fundamental values and articulating general principles in matters that have become the focus of larger public debates, particularly for the types of topics--such as propriety of police tactics and concerns for racial justice--that are at the heart of the debate over racial profiling. That is not to say that what lower courts rule, or the contents of their decisions, are irrelevant, but decisions of the United States Supreme Court necessarily influence and, particularly in the lower federal courts, constrain how those lower courts deal with the issues.
A look at how the courts, and the Supreme Court in particular, have addressed profiling reveals an interesting contrast to how other players have handled the subject. If the tendency in the general public has been to lump a multitude of practices into a general category of "racial profiling," courts usually have gone in the opposite direction--essentially to ignoring profiling as a separate and unique law enforcement technique. [FN118] At least twice over the past twenty years, the United States Supreme Court has agreed to hear a case in which the constitutionality of profiling as a law enforcement technique has been raised. [FN119] However, in its rulings, the Court has passed on the opportunity to recognize and consider profiling as a separate and unique law enforcement technique. [FN120]
Even more striking has been the courts' treatment of the issue of race. If the current public debate has been marked by a near total attention to the issue of race, to the point that the very definition or concept of racial profiling becomes obscure, the approach to the issue of race in the courts, particularly the federal courts led by the Supreme *936 Court, has been to treat it as only a cursory concern. [FN121]
In short, in federal courts in particular, the courts have generally given short shrift both to the concept of profiling and especially to the issue of race that has driven the debate in other forums. [FN122] This is interesting in its own right, but it also has a practical effect: largely to write the courts out of the current debate over racial profiling, or at least to greatly reduce any meaningful role for the judiciary in the debate. [FN123] By itself, this phenomenon would be noteworthy, although courts do not become embroiled in every debate on every matter of significant public concern (it only seems they do). But in this situation, because, as noted above, the issues concerning police practices and racial justice swirling at the heart of the debate about racial profiling are the sort that we have come to expect the courts to address, and perhaps to take the lead on, the courts' hands-off approach has much greater import.
It is to the treatment of profiling in the courts that we now turn.

A. From Reid to Sokolow and Beyond

1. Background
The United States Supreme Court first directly confronted the issue of profiling as a separate or unique law enforcement technique in the case of Reid v. Georgia, [FN124] decided in 1980. [FN125] However, the *937 groundwork for the analysis of police tactics such as profiling had been set twelve years earlier by the Court's landmark decision, Terry v. Ohio. [FN126]

2. A Brief Stop at Terry
Terry involved a challenge to the actions of a Cleveland, Ohio police detective who stopped three men whom he claimed to have seen acting suspiciously near some retail establishments. [FN127] The detective stopped the men, started asking questions and patted the men down, finding guns on two of them that led to concealed weapons charges. [FN128] Because the detective lacked probable cause to justify the initial stop, the men challenged the stop and frisk as a violation of their right under the Fourth Amendment not to be subjected to unreasonable search and seizure. [FN129]
With regard to the initial decision to stop the suspects, Chief Justice Warren, writing the majority opinion in an 8-1 decision, stated that, "in justifying the particular intrusion the police officer must be able to point to specific and articulable facts, which, taken together with rational inferences from those facts, reasonably warrant that intrusion." [FN130] Then, operating from the premise that the ultimate *938 inquiry was the reasonableness of McFadden's actions, Warren described the balancing test that inquiry required, 
In order to assess the reasonableness of Officer McFadden's conduct as a general proposition, it is necessary 'first to focus upon the governmental interest which allegedly justifies the official intrusion upon the constitutionally protected interests of the private citizen,' for there is 'no ready test for determining reasonableness other than by balancing the need to search [or seize] against the invasion which the search [or seizure] entails.' ... And in justifying the particular intrusion the police officer must be able to point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion. [FN131]
Warren went on to identify the governmental interest at stake, in terms that foreshadowed (certainly inadvertently) many of the arguments later made in favor of profiling, as follows: 
One general interest is of course that of effective crime prevention and detection; it is this interest which underlies the recognition that a police officer may in appropriate circumstances and in an appropriate manner approach a person for purposes of investigating possibly criminal behavior even though there is no probable cause to make an arrest. It was this legitimate investigative function Officer McFadden was discharging when he decided to approach petitioner and his companions. He had observed Terry, Clinton, and Katz go through a series of acts, each of them perhaps innocent in itself, but which taken together warranted further investigation. [FN132]
And, after describing what it was that McFadden saw that would reasonably lead him to suspect something suspicious was afoot, Warren concluded on this point, "It would have been poor police work indeed for an officer of 30 years' experience in the detection of thievery from stores in this same neighborhood to have failed to investigate this behavior further." [FN133]
Ultimately, the Court upheld such investigative stops and frisks on less than probable cause, in a ruling dealing with both the grounds for the initial stop and the decision to conduct a search for weapons: 
We merely hold today that where a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the persons *939 with whom he is dealing may be armed and presently dangerous, where in the course of investigating this behavior he identifies himself as a policeman and makes reasonable inquiries, and where nothing in the initial stages of the encounter serves to dispel his reasonable fear for his own or others' safety, he is entitled for the protection of himself and others in the area to conduct a carefully limited search of the outer clothing of such persons in an attempt to discover weapons which might be use to assault him. [FN134]
In the end, the practical effect of the Court's ruling in Terry, and what gives the decision its lasting importance, was to create a new category of constitutionally-permissible seizures, a midway point between purely consensual police-citizen encounters and arrests based on probable cause. Since Terry, limited investigative stops by law enforcement, short of arrests, have been held not to run afoul of the Fourth Amendment as long as the law enforcement officer is able to articulate facts sufficient to demonstrate a "reasonable suspicion" that criminal activity has occurred or is about to occur. The basis for the stop must be more than an inchoate or unparticularized suspicion or hunch. [FN135] There is some irony in this. For one thing, Warren never employed the words "reasonable suspicion" in the Terry decision; for another, the actual holding of Warren's opinion is arguably narrower than that, focusing largely on the justifiability of the frisk, rather than the search. Indeed, there is some evidence that Warren initially envisioned a more ambitious decision, hoping to do for the practice of "stop and frisk" what the Court had done for interrogations in Miranda v. Arizona. [FN136] However, there was such a deep division among the justices about the permissible scope of the investigative stops that Warren ultimately tried to avoid the issue of whether the initial stop and questioning of Terry and Chilton was constitutional. [FN137]
Terry is a very rich opinion, one well worth the continued study and scrutiny it has received. It reflects, overall, a very pragmatic approach to the many issues raised by this type of police practice. Thus, the Court devoted significant attention to why some of the staples of Fourth Amendment jurisprudence--such as the exclusionary *940 rule and the warrant requirement--were not practical or effective in the type of street encounter involved in the case. And, although subsequent cases have extended the permissible scope of a frisk, the Court's original reason for allowing frisks was concern for the safety of the police officers involved. Although some have viewed Terry as consistent with the rest of the Warren Court's work in criminal justice, more frequently the decision is described as one of the pro- law enforcement decisions handed down by the Warren Court, having been decided against a backdrop of rising crime rates, social unrest, and especially, the very pointed criticisms leveled against some of the Court's earlier criminal justice decisions, especially Miranda. [FN138]
For our purposes, however, Terry is most important for creating a new category of investigative stops that are permissible on less than probable cause. In so doing, the decision established the legal basis for profiles such as the drug courier profile that followed. [FN139]

3. Terry and Profiling
By the time of the Supreme Court's decision in Reid, the federal government's use of profiles, especially to detect participants in the drug trade, over the course of the previous decade had introduced the use of profiling to federal courts and presented legal issues attendant thereto in a number of cases. [FN140] While it would be an exaggeration to describe the lower court opinions as constituting a raging debate on the subject of profiling, a number of courts had addressed the practice, in both positive and negative, or at least more skeptical terms. [FN141] *941 In United States v. Rico, [FN142] for example, in evaluating the appropriateness of an airport search, the Second Circuit Court of Appeals spoke in favorable terms of the law enforcement agents who routinely employed profiles in attempting to deal with the drug traffic at airports: "[n]o doubt the cumulative experience of the special agents in the surveillance details at the airports must give rise to a kind of institutional expertness that can be in part summed into a check list of recurrent traits of conduct found in narcotics couriers." [FN143] A little later that year, however, Judge Oakes, also of the Second Circuit, was more skeptical. Dissenting in another case challenging (unsuccessfully) the validity of an airport search involving the use of the drug courier profile, Judge Oakes wrote, 
The question in today's case is whether we will now expand the Terry-Adams exception to a course of organized police conduct practiced by the Drug Enforcement Administration at airports across the country, not simply an individual police officer perceiving that a crime is about to be or has been committed. This case is just one of many ... arising out of a DEA program in operation in more than twenty United States airports .... 
What has happened, I fear, is that this court, in a series of cases which have usually involved a very active DEA agent, has put its stamp of approval on a system of law enforcement, without full appreciation if its overall impact and implications .... 
If airports can support special police conduct, why not other public places [,] bus terminals, railroad stations, subway stops, restaurants, bars? If Agent Gerard Whitmore and DEA agents in general, why not any other officer "trained" to observe "suspicious conduct"? Once the dam is broken, a flood is likely to occur. Anthony Amsterdam has perceptively warned against the "perversion" of stop-and-frisk or similar limited-purpose police actions into general search warrants, putting, in James Otis's words, "the liberty of every man in the hands of every petty officer." [FN144]

*942 4. The Decision in Reid
In Reid, an agent of the Drug Enforcement Agency, employing the DEA's drug profile during a routine exercise to catch persons involved in the narcotics trade, stopped the petitioner at the Atlanta airport. [FN145] At some point during the stop, the petitioner tried to run away, and in doing so abandoned a shoulder bag he was carrying. [FN146] The DEA agent found cocaine in the bag and arrested the petitioner, who was later charged with drug possession. [FN147] Before trial, a lower state court granted a defense motion to suppress the cocaine found as the result of an illegal seizure. [FN148] The Georgia Court of Appeals, however, reversed that decision. [FN149]
On appeal from the Georgia Court of Appeals, the case presented a critical (indeed, perhaps the central) issue concerning profiling in about as direct a way as one can imagine: whether an investigatory stop by police could be justified for purposes of the Fourth Amendment, solely based on the fact that "the petitioner, 'in a number of respects, fit a 'profile' of drug couriers compiled by the [DEA]."' [FN150] The Georgia Court of Appeals held the investigatory stop permissible, based solely on the Supreme Court's decision in Terry. [FN151]
In a brief per curiam opinion, the Court declined the opportunity to discuss at any length what use of a profile entails, whether it is a legitimate technique of law enforcement, or when, if ever, it may be used. [FN152] Instead, the Court essentially ignored profiling as a law enforcement technique. [FN153] The Court briefly described the "'drug courier profile"' as a "somewhat informal compilation of characteristics believed to be typical of persons unlawfully carrying narcotics." [FN154] After listing the four components of the profile that the lower court had relied upon to justify the stop, the Court concluded that, "the [DEA] agent could not, as a matter of law, have reasonably suspected the petitioner of criminal activity on the basis of these observed circumstances." *943 [ FN155] Although the Court noted that most of the circumstances relied upon "describe a very large category of presumably innocent travelers," it did not use that fact or assessment to criticize profiling generally, or set parameters for the appropriate use of the practice under the Fourth Amendment. [FN156] Instead, the profile was simply irrelevant to the Court's discussion. [FN157] The Court ruled that law enforcement officials, as in any case involving a Terry stop, must have a reasonable and articulable basis for suspicion, which the Court found was not present based on the facts before it in the case. [FN158] It was clear that reliance on the profile was not enough by itself to justify an investigatory stop; in this regard, the Court's holding in Reid essentially followed what had been the prevailing law enunciated in the lower federal courts before the Court's decision. [FN159] The use of the drug courier profile was essentially a non-issue for the Court. [FN160]
That, or something like it, was the message that lower federal courts and law enforcement took from Reid, insofar as the use of profiles was concerned. Law enforcement continued to use profiling, especially the "drug courier profile", with one result being that the number of cases in which such investigatory stops were involved in the lower federal courts over the next decade increased significantly. [FN161] Lower federal courts, evaluating on a case-by-case basis claims that Fourth Amendment rights had been violated, looked for something more than the use of a profile in judging the validity of an investigatory stop, but, although there are some decisions reflecting an effort to come to grips with profiling as a practice, [FN162] the decision in Reid appears not to have stirred any extended consideration of, or debate about the practice of profiling as its own separate or unique *944 law enforcement technique. [FN163] Some lower courts expressed frustration with the Supreme Court's failure to delineate clear guidelines for dealing with the practice. [FN164]

5. The Sokolow Decision
The United States Supreme Court returned to the practice of "profiling" nearly a decade after Reid [FN165] in United States v. Sokolow, [FN166] and while the Court's treatment of the practice is somewhat more developed in the Sokolow decision, as opposed to the brief per curiam opinion in Reid, the overall thrust of the opinion is to the same effect as in the earlier decision. [FN167]
Sokolow was stopped upon his arrival at Honolulu National Airport. [FN168] Drug Enforcement Administration agents found 1063 grams of cocaine in his carry-on luggage. [FN169] 
When [he] was stopped, the agents knew, ... [among other things,] that (1) [Sokolow had] paid $2,100 for two round-trip tickets using a roll of $20 dollar bills; (2) [that] he traveled under a name that did not match the name under which his telephone number was listed; (3) [that] his original destination was Miami ...; (4) [that] he stayed in Miami for only 48 hours, even though a round-trip flight from Honolulu to Miami takes 20 hours; (5) [that] he appeared *945 nervous during his trip; and (6) [that] he checked none of his luggage. [FN170]
The Court, as it had in Reid, held that an investigatory stop did not violate the Fourth Amendment as long as the officer was able to identify and articulate facts or factors from which one could determine that he had a reasonable basis to suspect [FN171] that "'criminal activity was afoot,"' [FN172] based on a consideration of "'the totality of the circumstances--the whole picture."' [FN173] "The officer," Chief Justice Rehnquist's majority opinion stated, "must be able to articulate something more than an 'inchoate and unparticularized suspicion or 'hunch."' [FN174] Based on the factual record, the Supreme Court majority concluded: 
Paying $2,100 in cash for two airplane tickets is out of the ordinary, and it is even more out of the ordinary to pay that sum from a roll of $20 bills containing nearly twice that amount of cash. Most business travelers, we feel confident, purchase airline tickets by credit card or check so as to have a record for tax or business purposes, and few vacationers carry with them thousands of dollars in $20 bills. We also think the agents had a reasonable ground to believe that respondent was traveling under an alias; the evidence was by no means conclusive, but it was sufficient to warrant consideration. While a trip from Honolulu to Miami, standing alone, is not a cause for any sort of suspicion, here there was more: surely few residents of Honolulu travel from that city for 20 hours to spend 48 hours in Miami during the month of July. Any one of these factors is not by itself proof of any illegal conduct and is quite consistent with innocent travel. But we think taken together they amount to reasonable suspicion. [FN175]
Although that passage might have ushered in support for the use of profiles, or at least an extended discussion of the pros and cons of the practice, the opinion contains neither. Rather, Sokolow's discussion of profiling was almost an afterthought. [FN176] It occurred in the context of the Court's review of the transcript of the suppression hearings that had been conducted in the trial court: 
We do not agree with respondent that our analysis is somehow changed by the agents' belief that his behavior was consistent with one of the DEA's "drug courier profiles." ... A court sitting to determine *946 the existence of reasonable suspicion must require the agent to articulate the factors leading to that conclusion, but the fact that these factors may be set forth in a "profile" does not somehow detract from their evidentiary significance as seen by a trained agent. [FN177]
What the Court in Sokolow did not say is as significant as what it did say, in passing, about the use of drug courier profiles. Sokolow did not say that the invocation of the profile was in itself talismanic, or that conformity of a suspect to some or all of the characteristics of a profile demonstrated, as a matter of law, that "reasonable suspicion" existed. [FN178] To the contrary, the Sokolow Court required the agent "to articulate the [specific] factors leading to the conclusion" that the law enforcement agent had reasonable suspicion that criminal activity was underfoot. [FN179] All that Sokolow said about profiling was that consideration that the specific, particular factors that a "trained agent" must articulate were consistent with the factors that are set forth in a profile and did not detract from their evidentiary significance. [FN180] In short, under Sokolow, it is the reviewing court's obligation to require the agent who makes a stop on purported reasonable suspicion to articulate the specific factors which caused a Terry stop; the court must evaluate the totality of the circumstances in a case-by- case basis, taking each of these factors into account, in determining whether there was "reasonable suspicion." [FN181] And the conformity of a suspect's behavior to all or some of the factors in a profile is, strictly speaking, irrelevant. [FN182]
Not every member of the Court was as unconcerned or blasé about the practice of profiling as reflected in the majority opinion; Justice Marshall tried to raise a more direct consideration in his dissenting opinion. [FN183] Justice Marshall's dissent, in which Justice Brennan joined, protested that "[i]t is highly significant that the DEA agents stopped Sokolow because he matched one of the DEA's 'profiles' of a paradigmatic drug courier." [FN184] Marshall continued: 
In my view, a law enforcement officer's mechanistic application of a formula of personal and behavioral traits in deciding whom to detain can only dull the officer's ability and determination to make sensitive and fact- specific inferences "in light of his experience," *947 particularly in ambiguous or borderline cases. Reflexive reliance on a profile of drug courier characteristics runs a far greater risk than does ordinary, case-by- case police work of subjecting innocent individuals to unwarranted police harassment and detention. [FN185]
But Justice Marshall's concern seems more properly addressed to the manner in which police officers do their jobs than the constitutional standard enunciated by the majority, for the Sokolow majority expressly eschewed mechanistic reliance on the use of profiles; the majority "require[d] the agent[s] to articulate the factors leading to th[e] conclusion [of reasonable suspicion]." [FN186] Justice Marshall viewed the consideration that Sokolow took a brief trip to a resort city for which he brought only carry-on luggage as insufficient to justify a stop, since it "describe[s] a very large category of presumably innocent travelers[,]" [FN187] an objection reminiscent of the observation made in the per curiam opinion in Reid upon which the Court had rejected the lower court's complete reliance on profiling. [FN188] Marshall went further, discounting the significance of Sokolow's having paid for his tickets in cash, stating that this indicated "no imminent or ongoing criminal activity." [FN189] He added, "[t]hat Sokolow embarked from Miami, 'a source city for illicit drugs,' is no more suggestive of illegality; thousands of innocent persons travel from 'source cities' every day."' [FN190] Furthermore, "[t]hat Sokolow had his phone listed in another person's name also does not support the majority's assertion that the DEA agents reasonably believed Sokolow was using an alias; it is commonplace to have one's phone registered in the name of a roommate, which, it later turned out, was precisely what Sokolow had done." [FN191]
Notwithstanding the foregoing, however, Marshall was also upset with more than simply the facts surrounding Sokolow's stop and arrest. [FN192] He protested as well the majority's dismissal of any consideration of the practice of profiling: 
In asserting that it is not 'somehow' relevant that the agents who *948 stopped Sokolow did so in reliance on a prefabricated profile of criminal characteristics, ... the majority thus ducks serious issues relating to a questionable law enforcement practice, to address the validity of which we granted certiorari in this case. [FN193]

6. The Court's Missed Opportunity
As reflected first in Reid and later Sokolow, what is most significant about the Supreme Court's treatment of profiling is the Court's refusal to give it any special attention or consideration as a unique or distinct law enforcement technique. [FN194] This is particularly so in the period since Sokolow, as the appropriateness of profiling, and especially racial profiling, has become such a visible public issue. [FN195] As Bush v. Gore [FN196] seems to demonstrate, the present United States Supreme Court is not a group that appears shy or reluctant about getting involved in the pressing issues of the day. [FN197] Therefore, it is somewhat surprising that the Court has not directly and completely addressed the practice of profiling, either in its initial forays into the area or, more particularly since Sokolow, even though the interpretation of the decision by lower courts, especially state courts, has been spotty and uneven, [FN198] and especially as racial profiling has become *949 perhaps the central law enforcement issue of the day.
Not all of the justices have been oblivious to profiling generally or racial profiling in particular. As we have seen, Justice Marshall, joined by Justice Brennan, expressed concern about the practice of profiling and urged the Court (albeit unsuccessfully) to address the practice in Sokolow. [FN199] And Chief Justice Rehnquist had actually provided a relatively lengthy, and somewhat balanced, discussion of profiling a few years before in his dissenting opinion in Florida v. Royer, [FN200] a case that involved use by law enforcement of a profile that led to an airport stop and search; the central issue in the case, however, did not in the final analysis involve a challenge to the profile. [FN201]
*950 More recently, mention of profiling--this time to racial profiling-- is found in an opinion by Justice Stevens in a case from the October 1999 term, Illinois v. Wardlow. [FN202] In Wardlow, the Court ruled that an investigatory stop based essentially on the person's attempting to run away from law enforcement was justified under the Fourth Amendment, relying heavily in its decision on, among other cases, the decision in Sokolow. [FN203] In a dissenting opinion, Justice Stevens objected, 
Among some citizens, particularly minorities and those residing in high crime areas, there is also the possibility that the fleeing person is entirely innocent, but, with or without justification, believes that contact with the police can itself be dangerous, apart from any criminal activity associated with the officer's sudden presence. For such a person, unprovoked flight is neither "aberrant" nor "abnormal". Moreover, these concerns and fears are known to the police officers themselves, and are validated by law enforcement investigations into their own practices. [FN204]
In support of that last point, Justice Stevens discussed the New Jersey Attorney General's investigation into racial profiling, as well as an investigation by the Massachusetts Attorney General into police practices in that state. [FN205]
An even more pointed reference to racial profiling is found in a case from this term, Atwater v. City of Lago Vista, [FN206] again in the dissent. In Atwater, the Court ruled that there was no constitutional bar to a custodial arrest for a minor traffic offense, even when the underlying traffic offense could not, by itself, be punished by imprisonment. [FN207] Dissenting, Justice Sandra Day O'Connor objected to the *951 "unbounded discretion" the Court's decision gave to police officers, and supported her argument with the observation that "as the recent debate over racial profiling demonstrates all too clearly, a relatively minor traffic infraction may often serve as an excuse for stopping and harassing an individual." [FN208]
What, then, can one conclude not simply about the Court's holdings in Reid and Sokolow, but specifically about the Court's refusal to take profiling seriously, or at least to discuss it at any length as a separate and legitimate law enforcement technique? Before one rushes to judgment, perhaps the Court has it right. Perhaps the Court considers questions concerning the value of profiling as a unique and legitimate law enforcement technique and whether it should be used, as matters solely for the police and legislature to decide, subject only to whatever constraints are imposed by the Fourth Amendment over the full range of investigation and arrest practices. Perhaps, under this view, the constraints, such as they are, imposed by Sokolow and Reid actually have a very salutary effect. Profiling as a general policy or unique practice is only a starting point and its use in specific cases will be tested, and hopefully sharpened, by general Fourth Amendment principles and limitations.
Nonetheless, it seems, at least in hindsight, that the Reid and Sokolow cases present something of a missed opportunity. The Court never quite explains exactly why it refuses to recognize profiling as a separate and valuable, or inappropriate, law enforcement technique. It could be because the Court does, in fact, consider profiling to be a valuable law enforcement technique, but as noted above, one the use of which is a decision for the police and the legislature alone. Or the Court's hands-off approach to profiling could be based on the premise that profiling really has no intrinsic value at all. Or, perhaps the message one should derive from the Court's decisions is that, while the use of profiles has some value, it is no different--or more valuable--than any other type of law enforcement practice. Or, perhaps the answer is simply that the Court refused to consider the use of profiles as a separate and unique law enforcement technique because, for whatever reason, it did not believe it had to do so to reach the decision required by the governing Fourth Amendment law.
One simply does not know, because the Court does not make clear its thinking on the issue. Of course, courts frequently resort to the principle that, in deciding cases, they should not reach issues not strictly necessary to deciding the case at hand. [FN209] Moreover, it would *952 be wrong to criticize the Court for failing to assist the current debate by clarifying the concept of profiling and its lawful parameters in two decisions handed down when the issue of profiling was well below the radar screen and not the hot- button issue it is today.
Still, it is at least possible that, had the Court dealt with profiling as a distinct law enforcement practice as it at least twice had the opportunity to do and as Justice Marshall urged in his Sokolow dissent, the Court may have helped clarify concepts and issues that are currently very much the subject of debate. [FN210] However, the Court passed on the chance to do so and for those trying to figure out how to deal with profiling and the problems and challenges raised by it, Sokolow and Reid leave one still searching for answers to some very basic questions.
Ultimately, though, and perhaps more importantly, one significant result of the Court's hands-off approach to profiling has been to divorce, or at least distance, the Court (and all of the other lower courts that are required to follow the Court's direction on these issues) from the emerging public debate. And that phenomenon is exacerbated by the Court's treatment of what has become the central issue in the larger public debate, the issue of race. We turn to that now.

B. The Supreme Court and the Issue of Race

1. Race and Profiling
Race has become a critical, perhaps the critical issue, in the current debate about profiling. [FN211] The role that consideration of race in criminal justice issues has played and should play has generated a huge literature, particularly with regard to the type of Fourth Amendment issues relevant to the current public debate concerning profiling. [FN212] It is beyond the scope of this Article to delve fully into *953 that literature, but some of the more general themes will be discussed as they relate to profiling and the arguments we surface here.
The Court has not yet dealt with "racial profiling," at least in a case involving a formal law enforcement profile in which race was one factor among many. [FN213] Neither Reid nor Sokolow, for example, raised the issue of race at all. [FN214] But that is not to say that the Court's current treatment of race in the context of the Fourth Amendment does not affect the issues surrounding racial profiling. [FN215] Moreover, just as the Court has refused to treat the use of profiles as a separate law enforcement technique, it has even more directly refused to consider claims of racial bias in assessing Fourth Amendment claims, even as, ironically, the larger public debate has placed the issue of race at the heart of the controversy over profiling. The Court's decisions in this area have served, even more than with Reid and Sokolow, essentially to write the Court out of the current public debate over profiling. [FN216]
We begin with a brief overview of the relevant decisions, starting again with Terry.

2. The Issue of Race in Some of the Early Decisions
In setting up the ground rules that legitimate investigatory stops in certain circumstances, the Supreme Court in its decision in Terry v. Ohio never really dealt with the race of the defendants and what impact, if any, race had on the decision to make the stop. [FN217] Most significant, nowhere in the decision did the Court mention the race of the petitioner/defendants--who were African-American--nor did their race influence the Court's ruling, at least as expressed in Chief Justice Warren's majority opinion. It is now apparent, however, that race played an important role in the decision of the law enforcement officials involved in that case to make the investigatory stop at issue in the case, and, more broadly, race played an important, if essentially ignored, subtext in the case. [FN218] As Anthony Thompson has recently *954 demonstrated, those representing the defendants in Terry tried to introduce the issue of race into the case; moreover, Thompson has argued, the actual decision to stop makes most sense if one assumes that the detective who made the stop had in fact considered the defendants' race in the decision to stop and question them. [FN219]
Nonetheless, the Court essentially ignored that issue, relegating to little more than a single sentence and an accompanying footnote the observation that "minority groups, particularly Negroes, frequently complain" of "wholesale harassment by certain elements of the police community," and recognition of the fact that frequent frisks of youths and other members of minority groups "cannot help but be a severely exacerbating factor in police-community tensions." [FN220] Moreover, in language that might qualify as an ironic foreboding for the later public debate about profiling, the Court justified in race-neutral terms what on the facts of the case might well have been viewed as a racially-motivated stop by relying on and stressing the more than thirty years experience and the resulting expertise of the detective making the stop: "It would have been poor police work indeed for the an officer of 30 years experience in the detection of thievery from stores in the same neighborhood to have to have failed to investigate this behavior further." [FN221]
Shortly after the decision in Terry, in two cases involving stops at the border to apprehend illegal immigrants, the Court appeared receptive to the use of race by law enforcement as at least one factor justifying a decision to make an investigatory stop. [FN222] In United States v. Brignoni-Ponce, [FN223] the Court ruled unconstitutional a stop, made by a roving patrol of the United States Border Patrol, that was based solely on the fact that the persons in the car that was stopped were of Mexican ancestry. [FN224] In its ruling, however, the Court suggested that *955 Mexican ancestry could be one factor that law enforcement might permissibly use to make a decision whom to stop: 
In this case the officers relied on a single factor to justify stopping respondent's car: the apparent Mexican ancestry of the occupants. We cannot conclude that this furnished reasonable grounds to believe that the three occupants were aliens .... Even if [the officers] saw enough to think that the occupants were of Mexican descent, this factor alone would justify neither a reasonable belief that they were aliens, nor a reasonable belief that the car concealed other aliens who were illegally in this country .... The likelihood that any given person of Mexican ancestry is an alien is high enough to make Mexican appearance a relevant factor, but standing alone it does not justify stopping all Mexican-Americans to ask if they are aliens. [FN225]
A year later, however, the Court's comfort level with the use of race to justify a stop at the border was strengthened in United States v. Martinez- Fuerte. [FN226] In that case, involving brief stops for questioning at a border checkpoint, as opposed to a roving patrol, the Court held that stops based "largely" on the basis of apparent Mexican ancestry of the person stopped passed constitutional muster, in part because the Court found that the "intrusion [in such stops] is sufficiently minimal that no particularized reason need exist to justify it." [FN227]
Of course, neither case expressly dealt with profiles and stops at the border are not necessarily based on formal profiles, although they may be. Such stops are, however, sufficiently akin to at least some of the practices that have come today to be labeled "racial profiling" that, had the Court continued to develop that line of analysis going forward, it would have been short work to apply the principles set forth in those cases to the current debate about profiling. Instead, the Court went in the opposite direction, developing jurisprudence in a line of cases that essentially made race irrelevant to any analysis under the Fourth Amendment.

3. Say Whren
The Supreme Court's 1996 decision in Whren v. United States [FN228] is both emblematic of the basic thrust of the Court's current guiding principles on the intersection of race and the Fourth Amendment and *956 important in its own right for the current debate over racial profiling. At issue in Whren was the stop of a vehicle for a civil traffic violation that resulted in the arrest of the defendants on drug charges after the police spotted two bags of cocaine in the vehicle during the traffic stop. [FN229] The defendants, who were African-American, argued, among other things, that the stop violated their Fourth Amendment rights because the initial stop had been a pretext and, just as important if not more so, the decision to stop the vehicle had been based on the race of its occupants (the defendants). [FN230]
In a unanimous opinion, the Court rejected the argument. [FN231] Although the Court conceded that selective enforcement of the law based on considerations of race was prohibited by the Constitution, the Court ruled that in considering whether a stop was warranted under the Fourth Amendment, the only question was whether there was objectively enough reasonable suspicion that a crime had been committed to justify the stop. [FN232] A court could not consider the actual motives of the law enforcement officers in making the stop, even if the officers were motivated by the race of the suspects. [FN233] Any redress for a racially-motivated stop would have to come under the Equal Protection Clause in a separate lawsuit, not as a Fourth Amendment challenge to the stop in the criminal case. [FN234] Under the Court's reasoning in Whren, race is irrelevant to any issues raised under the Fourth Amendment. [FN235]
Of course, it must be noted that, in so ruling, Whren did not create new law, as the Court went to some lengths to point out. [FN236] A refusal to consider race as a relevant factor in Fourth Amendment challenges, even when the defendants had pressed the issue before the *957 Court, had been the hallmark of the Supreme Court for more than a decade, starting with Delaware v. Prouse [FN237] and including Tennessee v. Garner [FN238] as well. [FN239] Whren was, perhaps, the culmination of that line of cases, if only because of how central the objection to a racially motivated stop was to the defendants' argument. Indeed, what marks Whren is, as one scholar has pointed out, not what the Court said, but how unanimous and unqualified the opinion is. [FN240] The decision has drawn criticism, some of it strong, [FN241] but it is beyond the scope of this Article to enter the debate over whether Whren was correctly decided, much less try to resolve the issue. Nonetheless, for purposes of this Article, Whren is important for a number of reasons.
*958 To begin with, there is the nature of the police conduct involved: an allegedly pre-textual traffic stop (the real reason for which may have been the race of the occupants of the vehicle, or at least the defendants alleged that and sought an opportunity to make that part of their case). [FN242] This does not, we hasten to point out, qualify as the type of carefully drawn profile based on hard objective data the merits (or lack thereof) of which, we have argued, has gotten lost in the larger public debate. [FN243] But, perhaps just as important, it is almost the paradigmatic type of police conduct that has come to be associated with "profiling," specifically "racial profiling," and has been at the center of the current debate. [FN244] Moreover, the Court elected to hear and decide Whren, unlike Sokolow and Reid, at a time when the larger public debate was in full swing. Whren presented the Court with a golden opportunity to enter and contribute to the larger public debate in a meaningful way and to address the central issues involved.
Rather than becoming engaged, however, the effect of the decision in Whren was essentially to write the Court out of the debate. If the Court's approach in Sokolow and Reid can be described as a missed opportunity to clarify the appropriate contours of profiling in general, the Court's approach to the issue of race and such police practices under the Fourth Amendment, as embodied in Whren, represents something more (or less, depending on your perspective). The Court's reasoning on the central issue of race has made itself essentially irrelevant in the larger public debate, not simply speaking past or taking one position or another, but failing fundamentally to address the key issues that have gripped the others involved in the debate. [FN245]

*959 4. The Road Less Traveled
A brief detour, if you will, is in order to consider a case, New Jersey v. Soto, [FN246] which was decided just months before the Supreme Court's decision in Whren. At issue in Soto, as in Whren, was whether police officers, in stopping the defendants' car, had made their stop based on the race of the occupants of the car. [FN247] And like Whren, the defendants in Soto brought their challenge in the context of a motion to suppress evidence found as a result of the investigative stop. [FN248]
To decide the motion, the court held a hearing and accepted into evidence a large amount of statistical material concerning how the New Jersey State Police conducted traffic stops on the New Jersey Turnpike. [FN249] The court also heard testimony from former state troopers "about [their] having been trained and coached to make race based profile stops." [FN250]
The court granted the motion to suppress. [FN251] As part of its reasoning the court noted, "police may not stop a motorist based on race or any other invidious classification." [FN252] The court also explained that the standard to be applied was an objective one, not a search for the subjective motivation of the police officers, [FN253] essentially the same *960 standard used by the Supreme Court in Whren to dismiss consideration of the defendants' arguments there. But in Soto, unlike Whren, the court considered the evidence of institutional racism and sustained the defendants' objection, based largely, although not exclusively, on the statistical evidence concerning police stops and arrests presented during the hearing, using language that was not only critical of the State Police but that went to the heart of the current debate over racial profiling: 
[W]here objective evidence establishes "that a police agency has embarked upon an officially sanctioned or de facto policy of targeting minorities for investigation and arrest," any evidence seized will be suppressed to deter future insolence in office by those charged with enforcement of the law and to maintain judicial integrity. [FN254]
Moreover, relying in part upon evidence "that the State Police hierarchy allowed, condoned, cultivated and tolerated discrimination between 1988 and 1991 in its crusade to rid New Jersey of the scourge of drugs," [FN255] the court concluded its opinion as follows: 
Here, defendants have proven at least a de facto policy on the part of the State Police out of the Moorestown Station of targeting blacks for investigation and arrest between April 1988 and May 1991, both south of exit 3 and between exits 1 and 7A of the Turnpike .... The discretion devolved upon general road troopers to stop any car they want as long as Title 39 is used evinces a selection process that is susceptible of abuse. The utter failure of the State Police hierarchy to monitor and control a crackdown program like DITU or investigate the many claims of institutional discrimination manifests its indifference if not acceptance .... The eradication of illegal drugs from our State is an obviously worthy goal, but not at the expense of individual rights .... [FN256]
Soto could be something of a harbinger, at least when combined with some other events since it was decided. Whether or not Soto prompted or encouraged additional legal challenges to racial profiling is difficult to state with precision, although it is at least inferable that it did. [FN257] It certainly has facilitated the challenges that have followed. *961 [FN258] Before that decision a few other state courts in New Jersey had issued decisions invalidating arrests made on the basis of a profile where consideration of the suspect's race was involved, although not in language and on findings as strong as Soto. [FN259] However, the extensive statistical information taken into evidence by the Soto court and the findings of the court to the complicity of the State Police hierarchy, along with similar information and findings in the April 1999 Interim Report of the State Police Review Team on racial profiling, have been held sufficient to present a "colorable basis" of a formal policy of racial profiling to allow discovery in later cases to explore the key issues. [FN260]
It should be noted that, strictly as a matter of legal doctrine, Soto did not differ from Whren. [FN261] As discussed above, both cases recognized the constitutional problems with using race as a basis to stop a motorist, and both claimed to apply an objective standard to assess the conduct of law enforcement, as opposed to looking for officers' *962 subjective motivations. [FN262] And yet, at the risk of stating the obvious, it would be difficult to find two more different approaches, in terms of both language and result, to what is essentially the same problem or set of allegations, than those taken in Whren and Soto. Moreover, at first glance, it may make some sense, given the public furor over racial profiling, that a local state court is more alert and responsive to allegations of racial profiling, particularly in a state like New Jersey that has become something of a focal point in the controversy. [FN263] But that certainly turns on its head the model for enforcement of constitutional rights that we had become used to in the last half-century, most notably in connection with the relief ordered in Brown v. Board of Education but elsewhere as well, where plaintiffs in local communities looked for vindication to sometimes distant federal courts and often the Supreme Court in Washington, in the face of more direct resistance closer to home. [FN264] And perhaps that twist, as much as anything else, speaks volumes about the approach of the judiciary in general, and the United States Supreme Court in particular, to the issues raised by racial profiling.

5. In the Lower Federal Courts
For better or worse, while Soto may have had some influence on how New Jersey has dealt with the racial profiling controversy, for the rest of the nation, Whren and the approach that decision embodies, appears, not surprisingly, to have the broader impact. [FN265] This is not to say that every lower court, which does not enjoy the Supreme Court's luxury of being able to pick and choose which cases it will hear, will show, or has shown, the same insensitivity to profiling as a concept, or to its racial component, as is reflected in the Supreme Court decisions. "Racial profiling by law enforcement officials is an odious practice that often unfairly burdens people of color," noted one *963 court in dicta, although the court in that case also upheld the stop at issue, finding that the decision to stop the defendant was not impermissibly based on race. [FN266] Another judge, in a case that pre- dates Whren, actually granted a motion to suppress evidence when, based on the testimony at a pretrial hearing, he concluded that the defendant had been subjected to a pretextual traffic stop by police using a profile in which his race played a key role in the decision to stop, as well as the fact that the defendant was from out of state. [FN267] The court did not condemn all stops based on the use of profiles, but did hold that "profile stops may not be predicated on unconstitutional discrimination based on race, ethnicity or state of residence." [FN268] And in another case, this one involving a stop of a car at the California border to search for illegal immigrants, the court held that a person's Hispanic appearance was not a proper factor for the Border Patrol to consider in deciding whether to make the stop, at least in areas where large segments of the population were Hispanic. [FN269] In its opinion, in which the court relied in part on both Sokolow and Wardlow, the court discussed sympathetically the impact that such law enforcement practices can have on minority populations and questioned the current validity of the Supreme Court's invitation in Martinez-Fuerte to law enforcement to use race as a factor in deciding whether to make a stop, as based on outdated and invalid demographic information. [FN270] Indeed, in a number of cases, some even after Whren, some lower courts have been critical of stops made on the basis of the suspect's race. [FN271]
*964 But lower courts have also demonstrated and articulated high levels of tolerance of, bordering on insensitivity to, the racial component of profiling. [FN272] As the Eighth Circuit noted in a frequently-cited case: 
[F]acts are not to be ignored simply because they may be unpleasant - and the unpleasant fact in this case is that [the DEA agent] had knowledge, based upon his own experience and upon the intelligence reports he had received from the Los Angeles authorities, that young male members of the black Los Angeles gangs were flooding the Kansas City area with cocaine. To that extent, then, race, when coupled with the other factors [the agent] relied upon, was a factor in the decision to approach and ultimately detain [the suspect]. We wish it were otherwise, but we take the facts as they are presented to us, not as we would like them to be. [FN273]
Most often, however, it appears that courts simply discuss the facts surrounding the stop, giving significant deference to law enforcement and disregarding the race of the suspect, without any significant consideration or discussion of whether law enforcement agents had used a profile or considered race as a factor in deciding *965 whether to make the stop. [FN274] A case decided shortly after Sokolow illustrates this approach. In United States v. Williams, [FN275] Judge Nathaniel Jones, in dramatic language, criticized the use of race in the decision to detain the defendant based on his fitting many of the characteristics of the "drug courier profile" used by police officers in the case, concluding, 
I cannot come away from this case without feeling deeply troubled: troubled that this Nation's citizens are receiving disparate treatment at the hands of police officers primarily on the basis of race, troubled that such unequal racial treatment is considered increasingly appropriate by trial courts, and most troubled by this court's conclusion that such race-based treatment is entirely unobjectionable as a legal matter. It is undoubtedly tragic when a significant number of black Americans fear that they are presumptively under suspicion of criminal activity in the eyes of the law merely because of their race. Infinitely more tragic is the strong possibility that their fear may be justified. [FN276]
But Judge Jones' remarks came in a dissent. [FN277] Nowhere did the majority opinion mention either the fact that a profile was used in the decision to detain the suspect, or the race of the suspect, although it did discuss other factors, and despite the fact that, according to Jones, the lower court acknowledged that the defendant's race was one of the factors used in the profile employed by law enforcement officers and played a role in the decision to detain. [FN278] In short, in Williams, as in many other cases, both profiling and racial components are irrelevant to the analysis and provoke no discussion at all. And in so doing, the courts are doing exactly what the Supreme Court has instructed them to do.

6. The Court Steps Out
In assessing this state of affairs, one might argue that perhaps the Court has attempted to reach for the high ground and assume its proper role, as described by the late Alexander M. Bickel in his classic study, The Least Dangerous Branch. [FN279] In defending judicial review against charges that it was counter-majoritarian, Bickel assigned judges the role of rising above the heat and passion of the moment to allow the application of a society's enduring principles to *966 contemporary problems. [FN280]
The trouble with this analysis as applied to the debate about profiling is that the Supreme Court, and the lower courts that are following its lead, do not appear to be elevating the debate, but rather ducking it. It is difficult to see what higher principle emerges from the Court's opinions on what has become one of the most fiercely debated issue in criminal justice, and how, if at all, the Court has advanced the debate.
Nor is this a case of the Court deferring to the legislative and executive branches on the issue of profiling, a possibility that might even hypothetically be more attractive if the other branches and participants in the debate were doing a better job of defining and considering the relevant issues. Constitutional issues, one might argue, are not always only, or even primarily, for the courts to decide. [FN281] But that is not what is going on here either and, if it were, abdication by the courts would be even more troubling. Because of the nature of the conduct at issue--law enforcement personnel deciding to stop persons ultimately charged with a crime--the courts must necessarily become involved. And indeed, the Court's refusal to engage in consideration of factors such as the racial motivation of the law enforcement officers making the stops has done nothing to reduce the number of cases coming to the courts involving either profiling strictly defined or, as more generally thought of, such as pre-textual stops. Profiling generally and racial profiling specifically are simply not "political questions." This is particularly so as the debate has raged at a time when the Court has shown itself to be less and less receptive to competing visions of the scope of constitutional rights by other branches of government. [FN282]
Of course, this observation about the approach of the Court drawn from a series of somewhat disparate decisions over the past decade (or more) is about the role (or, more accurately, the lack of a role) the Court is in effect playing, consciously or not. It is not an assessment *967 of how the Court would or should rule if it does decide to address the practice of racial profiling. Indeed, veteran Supreme Court watchers like to be on the alert for subtle (sometimes not-so-subtle) statements in cases that send a signal that the Court wants or is about to address a given issue. [FN283] In that regard, perhaps the recent allusions to racial profiling by Justice Stevens in Wardlow and Justice O'Connor in Atwater signal that the Court is prepared, perhaps even looking, to address racial profiling head on. Of course, to do so the Court will have to revisit Whren and its recent jurisprudential approach to race, either reversing that approach, modifying it, or, in the face of widespread and passionate concern about the interaction of race and profiling, affirming and further cementing the Whren approach. And maybe, for those most concerned about racial profiling, the Court's silence or apathy on the issue is not a bad thing. For those who subscribe to this view, perhaps this is not the time (or the Justices) for the Court to jump into the fray. [FN284]
Still, the Court's hands-off approach is at least curious and ultimately significant, given that the Court has, at least for much of the last half century, been in the forefront on issues related both to police practices and race. Indeed, for a period of time, the two areas were somewhat joined and the Court was arguably the leading voice on issues of racial justice. [FN285] And while some have come to question whether some of the Court's landmark decisions, such as Brown v. Board of Education, were effective [FN286] or perhaps even counter-productive, [FN287] few have doubted the central role the Court has played *968 in addressing the key issues. Of course, the current Court is a distant cousin to the Warren Court, as not only Whren, but other recent cases in other areas of law make clear. [FN288] But that makes it no less noteworthy that the Court is not playing a role in the larger public debate.

V. RESEARCH DIRECTIONS, POLICY CONSIDERATIONS, AND CONCLUSIONS
In June of 1998 the newly elected president of Connecticut's NAACP called profiling "one of the premiere civil rights issues of the 1990's." [FN289] In December of 1998, Federal District Court Judge Nancy Gertner departed from the prescribed sentence in the Federal Sentencing Guidelines. [FN290] She gave the defendant in the case before her a shorter sentence than the defendant's prior record "earned" him under *969 the Guidelines. [FN291] Judge Gertner argued that many of the defendant's prior offenses were traffic offenses, and that as a black man, he was more likely to be stopped and subsequently prosecuted for these offenses. [FN292] Judge Gertner expressed "deep concerns about racial disparity" reflected in the earlier traffic stops. [FN293] In March of 1999, then Governor Christine Todd Whitman of New Jersey fired the Superintendent of the State Police for linking some drug activities to racial groups. [FN294] The Superintendent denied that the State Troopers condoned racial profiling, although; he also noted an association between certain crimes and certain groups. [FN295] He was quoted as saying: "If you are looking at the methamphetamine market, that seems to be controlled by the motorcycle gangs, which are basically white .... If you are looking at heroin and stuff like that, your involvement there is more or less Jamaican." [FN296] The Superintendent's observations also noted that he believed that though it would be naive to argue that drug crimes and race were unrelated, there were many other crimes associated with different ethnic groups (involvement in organized crime was one of the examples he offered). [FN297]
We begin and end with the same call for increased attention to this increasingly "cutting edge" issue in the law and in police behavior. The issue was aptly captured in New Jersey v. Citarella, [FN298] where the New Jersey Supreme Court, in trying to fashion standards for what constitutes acceptable police practices, noted: "In evaluating the facts giving rise to the officer's suspicion of criminal activity, courts are to give weight to 'the officer's knowledge and experience' as well as 'rational inferences that could be drawn from the facts objectively and reasonably viewed in light of the officer's expertise."' [FN299] Surely it is appropriate for the law to consider the insights that experienced police officers bring to analyzing potential offenders. Yet the law also must decide on the inappropriateness of reliance on factors that we, as a society, deem wrong in judging probability of guilt. For example, even if there were double the probability that minority members were in possession of drugs on state highways, would this probability justify all the "false positives" (i.e. minorities not carrying drugs) that would result from police stops based on minority status? Similarly, if *970 it were believed that certain racial or ethnic groups were three times as likely to cheat on their income taxes, would this justify the IRS singling out these groups? [FN300] We think not. Is there a number that would lead to appropriate stops by the police or the IRS agents? For example, let's say it was ten times more likely that minorities carried drugs, or that members of certain groups cheated on their taxes. Should membership in this group then be enough to justify traffic stops or tax audits? The greater the probability of a "successful" search and seizure, the more difficult the answer. It might still be appropriate to say that, taken alone, these groups' memberships never should be allowed to justify police behavior. On the other hand, one might argue that although exclusive reliance on this kind of single attribute is generally unacceptable, this may be a "rebuttal presumption"--one that under certain conditions might be acceptable. Similar arguments can be made even when the "group identity" variable is part of a package of variables--a posture, which we have seen that is generally more acceptable to courts. How much weight should be given to this variable? Are the other variables mere camouflages legitimating the use of race or ethnic identity?
More data about police practices and police judgments are clearly needed. The House of Representatives has already passed the Traffic Stops Statistics Study Act of 1998, which would require the Attorney General to collect data on race and traffic stops in the states. [FN301] Indeed, in one of the scholarly articles primarily on profiling it was noted that "virtually no one--no individual, no police department, and no other governmental agency--has ever kept comprehensive statistics on who police stop: basis for the stop, race of suspect, type of police activity after stop (e.g. questioning, search of suspect, search of car, use of drug-sniffing dog, whether consent was given) and the like." [FN302] Moreover, we need to systematically observe police patrol *971 practices (e.g., assigning riders to accompany police and we need to conduct interviews with police officers). Indeed, in Illinois v. Wardlow, [FN303] decided last term, the Court noted that "[i]n reviewing the propriety of an officer's conduct, courts do not have available empirical studies dealing with inferences from suspicious behavior, and [this Court] cannot reasonably demand scientific certainty ... where none exists." [FN304] Stop data alone simply does not assist in understanding the way police view potential offenders. One particularly intriguing issue, for example, is the way police change their views over time, and the weight that ought to be given to these changes. For example, if experience "teaches" that suspects for certain crimes are far more likely (whatever this means!) to be associated with one group or another, should courts accord more latitude to experienced officers who so conclude?
On the most basic level it is intriguing to reflect on the evolution of the term "profiling" itself. What began as a laudable, progressive, and wise law enforcement approach to succinctly capturing attributes strongly correlated with illegal behavior--terrorism, drug smuggling, etc.--profiling in its latter day incarnation is often synonymous with racism. [FN305] Public officials compete in their condemnation of profiling. [FN306] To take just one recent example, in the Democratic debates in the recently concluded Presidential campaign, Bill Bradley attacked Al Gore for not being strong enough in his actions condemning profiling. [FN307] Gore responded that Bradley is from the very state which gave our nation profiling, [FN308] and thus should be last to cast stones at others. [FN309] Similarly, examining the evolution of profiling teaches very *972 important lessons about the separation of powers. Legislative bodies have been quick to jump on the "profiling is racism" bandwagon. [FN310] *973 Little is to be lost, it appears, by championing this equation, and much is to be gained. The executive branch is more divided, or at least this was the case in New Jersey. [FN311] On the one hand, once profiling and racism began to be used interchangeably, both the governor and the Attorney General's Office moved toward joining the condemnation of profiling. [FN312] Prior to the evolution of the "racism equation" these officials were unwilling to concede that race played a role in police decisions, and actively opposed any court challenges arguing the opposite. [FN313] On the other hand, the police clearly felt, and may still feel, that it was (is) appropriate to use race as one of a number of variables to construct particular profiles. [FN314] The Federal government *974 was explicitly sending this message, as were their own training materials. [FN315] This police attitude was well represented in the remarks of the superintendent of the state police who was fired for making the kinds of very popular generalizations about ethnic group involvement in particular crimes that we reviewed earlier. [FN316] Finally, the judicial branch, particularly on the Federal level, has not appeared to subscribe to the blanket condemnation of racism that has made its way into legislative and some executive voices. [FN317]
Profiling, it appears, is, or at least may be, both more and less than its treatment by the various branches, allows. Profiling--properly understood as the use by law enforcement of a number of factors, drawn from objective data in the historical record, with sufficient probative value of potential criminal activity to warrant law enforcement attention or action--appears to be a much narrower type of specific conduct than it has been labeled by the legislature and has garnered most of the popular reaction. [FN318] On the other hand, it is also a more unique or distinctive law enforcement technique than courts, or at least the United States Supreme Court, has been willing to recognize so far. Recognition of that fact raises other questions--most notably, as discussed earlier in this Article, how effective profiling is *975 at actually detecting criminal activity, but others as well, such as whether the practice is more effective and less subject to abuse in some settings as opposed to others--and, by itself neither compels nor justifies the use of profiling. But recognition of that fact, it seems to us, should be part of the public debate.
The same is true of the issue of race as it relates to profiling; it also raises additional questions and must be part of the debate. What exactly does it mean to describe "racial profiling" as "singling out" a person for questioning because of the person's race? Does that mean race is the sole factor? Does that cover consideration of a suspect's race as one among many factors? Some may argue that using race as one factor in connection with a carefully devised programming of profiling, properly understood, should eliminate the worst aspects of what is currently being debated: what we have called "hunch policing" and pre-textual stops in which a suspect's race provides all the motivation to stop someone as an opportunity to search for evidence of other crimes for which there is no known evidence at the time of the stop. [FN319]
But is that enough? Is a suspect's race as part of a carefully devised profile no different from any other neutral fact--such as whether a person has purchased airline tickets with cash to fly to a city associated with the drug trade--that does not otherwise invite controversy? Or will race become the critical factor in the decision to stop a suspect? [FN320] Moreover, as a practical matter, will race always become the critical factor on which the decision to make a stop is based? Is it possible, as a practical matter, to employ race as a factor in profiling without the practice turning into unchecked targeting of *976 minorities that have historically been discriminated against? [FN321] Conversely, is it possible, for that matter, to wean police officers off of considerations of race in the performance of their duties? If not, is the best cure to develop an objective "scientific" method of profiling to best control considerations of race and to avoid abusive pre-textual stops?
That last questions lead finally to what may be the most challenging questions, the ones most difficult to answer. Even if it is possible to devise an objective method of profiling such that consideration of race as one among many factors adds something reliable to law enforcement's decision whether to detain a suspect, are the psychological and societal costs of such profiling simply too high to justify the practice? We have in the past refused to allow consideration of the impact of race on a practice, even when we were prepared to assume the truth of the facts asserted. For example, when the Civil Rights Act of 1964 [FN322] outlawed discrimination in public accommodations, white hotel or restaurant owners were not allowed an exemption from the law on the grounds that serving African-Americans would drive off the establishment's usual white customers, even if that were true. [FN323] Indeed, many of those who have written on the subject of racially motivated pre-textual traffic stops have described the humiliating effects of the practice on the persons being stopped and the African-American community in general. [FN324] On the other hand, there have been settings, albeit limited, in which we have allowed objective considerations of race a role in decision-making; most notably affirmative action, at least until recent judicial decisions appear to be foreclosing that option as well. Is the use of race as one among many factors in profiling a legitimate use of objective, historically-based *977 data or does its use--particularly in the criminal justice setting, in which race has too often played a pernicious and discriminatory role--impose costs too great to bear?
The courts have fairly consistently maintained that race, as one of a number of variables, can be incorporated into a profile of a criminal engaged in a particular kind of crime. [FN325] It remains to be seen whether the view of the court merely lags the more common current condemnation, or whether the courts retain the view that under certain circumstances consideration of race along with other variables is appropriate. Both the way "profiling" evolved in the popular lexicon, and the ways it has been interpreted differently by the three branches of government, remain matters in need of more careful documentation and examination, for they say much about changing values, changing understanding of appropriate classifications, and about how the different branches of our government process these changes.
We began by suggesting that today's interest in profiling ought not to lead to a facile rejection of police insights. On the other hand, as a society, we must draw lines as to where a police "belief" about probable guilt must stop, no matter the experience the police officer has. The wisdom of experience, together with the moral sanction of the law and a recognition of how each could inform the other, and a recognition that more quantitative and qualitative data are needed to replace anecdotal profiling assertions, are the ways that we should engage the current profiling debates. As we continue to grapple on a doctrinal level with the weights that racial or ethnic variables can have, we ought to undertake a systematic study of the "law in action," of the reasons behind why the police form judgments as they do. An appropriate rush to condemn invidious stereotyping or profiling, ought not also lead us to condemn wise judgments by experienced police officers appropriately weighing factors associated with higher probabilities of offending behavior. To point to this complexity is easy; it will be collecting and assessing the data that will be far more difficult.
*978 The tragic events of September 11, 2001 took place just as this Article was going to press. These events have had a profound effect in a wide- ranging number of areas, re-invigorating the debate over racial profiling, and threatening to take it in yet another direction. We shall briefly address the impact of the events of September 11th on the debate over racial profiling in an Afterward to be published in the next edition of the Rutgers Law Review.
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[FN17]. Jim Crow Policing 1999, ACLU-NJ CIVIL LIBERTIES REP., 2nd Quarter, 1999, at 1. Indeed, the heat and passion of the current feelings about racial profiling are suggested by the reaction to a photograph that surfaced in the summer of 2000, in which then-New Jersey Governor Christine Todd Whitman is shown posing in a mock pat down of an African-American suspect. David Kocieniewski, Frisking Photo Puts Whitman on Defensive, N.Y. TIMES, July 10, 2000, at B1. However, what may have been seen as a photo opportunity at the time the picture was taken in 1996 drew intense criticism when the photograph re-surfaced four years later. Id. It even caused some to speculate that the photograph would finally end Whitman's admittedly fading chances for selection as the Republican candidate for Vice-President in the 2000 election. Id.

[FN18]. See, e.g., PETER VERNIERO & PAUL H. ZOUBECK, INTERIM REPORT OF THE STATE POLICE REVIEW TEAM REGARDING ALLEGATIONS OF RACIAL PROFILING 53 (Apr. 20, 1999).

[FN19]. Id.

[FN20]. Id.

[FN21]. See, e.g., Gaiutra Bahadur, Civil Rights Leaders Ask Texas For Death Penalty Moratorium, AUSTIN AMERICAN STATESMAN, Aug. 30, 2000, at 23 (reporting Martin Luther King, III's press conference asking Texas to place a moratorium on executions); March Will Protest Racial Profiling, Execution, ST. LOUIS POST- DISPATCHHH, June 24, 2000, at 23 (discussing a planned March on Washington to protest racial profiling).

[FN22]. Gail Collins, The Case of Wen Ho Lee Unravels, PITTSBURGH POST- GAZETTEEE, Aug. 30, 2000, at A23 (arguing that Lee was detained without bail for eight months because of his race); Vernon Loeb & Walter Pincus, Lee Could Be Freed on Bail Friday; Judge Also to Review Documents on Possible Role of Ethnicity in Case, WASH. POST, Aug. 30, 2000, at A03 (discussing Lee's $1,000,000 bail).

[FN23]. For example, the Consent Decree that settled the Department of Justice's investigation and case into practices by the New Jersey State Police seeks to eliminate "racial profiling" without defining the term, notwithstanding that it defines other key terms. The Consent Decree may be found at the Department of Justice's website, see http://www.usdoj.gov.

[FN24]. MILTON HEUMANN & LANCE CASSAK, GOOD COP, BAD COP; PROFILING, RACE, AND COMPETING VIEWS OF JUSTICE (forthcoming 2002) (manuscript on file with authors).

[FN25]. BRENT E. TURVEY, CRIMINAL PROFILING: AN INTRODUCTION TO BEHAVIORAL EVIDENCE ANALYSIS 1-8 (1999).

[FN26]. Id.

[FN27]. HEUMANN & CASSAK, supra note 24.

[FN28]. Id.

[FN29]. Id.

[FN30]. Id.

[FN31]. Id.

[FN32]. See Randall Kennedy, You Can't Judge a Crook by His Color, THE NEW REPUBLIC, Sept. 13, 1999, at 30 reprinted in UTNE READER, Jan.-Feb. 2000, at 71 [hereinafter Kennedy, You Can't Judge a Crook] (discussing race as a predominant trait of profiling).

[FN33]. Charles L. Becton, The Drug Courier Profile: "All Seems Infected That Th' Infected Spy, As All Looks Yellow To the Jaundic'd Eye," 65 N.C. L. REV. 417, 424-26 (1987).

[FN34]. Id.

[FN35]. Id. For a fuller discussion of the evolution of profiling in the late twentieth century, see HEUMANN & CASSAK, supra note 24.

[FN36]. Jay M. Zitter, Annotation, Admissibility of Drug Courier Profile Testimony in Criminal Prosecution, 69 A.L.R. 5th 425, 426 (2001) (discussing cases that have considered "whether and under what circumstances 'drug courier profile' evidence may be admissible in criminal cases).

[FN37]. Cf. MICHAEL TONRY, MALIGN NEGLECT: RACE, CRIME AND PUNISHMENT IN AMERICA 81-123 (1995) (describing hopes for and unfortunate consequences of the War on Drugs).

[FN38]. VERNIERO & ZOUBECK, supra note 18, at 2.

[FN39]. Id. at 20.

[FN40]. Id. at 49. See generally Reid v. Georgia, 448 U.S. 438 (1980) (recognizing that three out of four facts relied on in the stop of defendant at an airport are circumstances that "describe a very large category of presumably innocent travelers"); United States v. Hooper, 935 F.2d 484, 493 (2d Cir. 1991) (indicating that acts innocent in isolation may amount to reasonable suspicion when considered together) (citing United States v. Sokolow, 490 U.S. 1, 9-10 (1989)).

[FN41]. See Kennedy, You Can't Judge a Crook, supra note 32, at 30 (illustrating the Los Angeles Police Department's predominant use of Colombians as suspects based upon their history of committing a particular crime).

[FN42]. But see VERNIERO & ZOUBECK, supra note 18, at 67 (arguing that empirical evidence derived from crime trend analysis does not provide objective validity for the use of profiles, but merely reflects the stereotypes of those generating the statistics).

[FN43]. Id. at 49 ("[P]olice may piece together a series of acts, which by themselves seem innocent, but to a trained officer would reasonably indicate that criminal activity is afoot.") (citing New Jersey v. Patterson, 637 A.2d 593, 597 (N.J. Super. Ct. Law Div. 1993)).

[FN44]. The practice of relying on a "hunch," however, has been firmly rejected. See Terry v. Ohio, 392 U.S. 1, 27 (1968) (stating that an "inchoate and unparticularized suspicion or 'hunch,"' is not to be accorded any weight in determining the reasonableness of an officer's conduct). See infra Part IV.A.2.

[FN45]. United States v. McCaleb, 552 F.2d 717, 719 (6th Cir. 1977).

[FN46]. United States v. Price, 599 F.2d 494, 502 n.10 (2d Cir. 1979); Becton, supra note 33, at 418.

[FN47]. See United States v. Rico, 594 F.2d 320, 325-26 (2d Cir. 1979) (noting a difference in profiles used in the case before it from ones used in cases in the Sixth Circuit); Derricott v. Maryland, 578 A.2d 791, 797 (Md. Ct. Spec. App. 1990), rev'd, 611 A.2d 592 (Md. 1992) (indicating that profiles are developed with regard to the type of crime as well as the setting, and are based on variable characteristics that are subject to change).

[FN48]. See, e.g., Derricott, 578 A.2d at 797.

[FN49]. Id.

[FN50]. See, e.g., Hooper, 935 F.2d at 499-500.

[FN51]. Id. at 499 (Pratt, J., dissenting) (citations omitted). Judge Pratt details the fluidity of the "drug courier profile" and calls it laughable. Id.

[FN52]. Id. (internal citations omitted). The description of profiles as "chameleon-like" was taken, ironically, from the lower court decision in United States v. Sokolow, 831 F.2d 1413, 1418 (9th Cir. 1987), which the United States Supreme Court later overruled. Sokolow, 490 U.S. at 1. See discussion infra Part IV.A.5 of the Supreme Court's decision in that case.

[FN53]. Hooper, 935 F.2d at 499-500 (citations omitted).

[FN54]. Id. at 500 (Pratt, J., dissenting) (quoting LOUIS CARROLL, ALICE THROUGH THE LOOKING GLASS (1872)).

[FN55]. See Pennsylvania v. Daniels, 599 A.2d 988, 990 n.1 (Pa. Super. Ct. 1991) (explaining that some contradictory profiling of drug couriers include whether a person pays with large or small bills or deplanes first or last); DAVID COLE, NO EQUAL JUSTICE: RACE AND CLASS IN THE AMERICAN CRIMINAL JUSTICE SYSTEM 47-49 (1999) (adding to the list of contradictory characteristics drawn from profiles: purchased ticket at the airport; made reservations on short notice; bought coach ticket/bought first class ticket; paid for tickets with cash/paid for tickets with small denomination currency/paid for tickets with large denomination currency; made local telephone call after deplaning/made long distance call after deplaning/pretended to make call after deplaning; traveled from New York to Los Angeles; traveled to Houston; carried a small bag/carried a medium-sized bag/carried two bulky garment bags/carried two heavy suitcases/carried four pieces of luggage; was overly protective of luggage/disassociated with luggage; made eye contact with officer/avoided making eye contact with officer; went to restroom after deplaning; left airport by taxi/left airport by limousine/left taxi by private car/left airport by hotel courtesy van).

[FN56]. Daniels, 599 A.2d at 990 n.1.

[FN57]. Philip S. Greene & Brian W. Wice, The D.E.A. Drug Courier Profile: History and Analysis, 22 S. TEX. L. REV. 261, 272 (1982) (discussing basic suspicious characteristics such as traveling under an alias and "excessively frequent travel to source or distribution cities"). 
One extensive and thoughtful investigation into the drug courier profile concluded that, while the factors mentioned in individual cases did change and the practice was subject to abuse, there were in fact a series of regularly re- occurring factors in the drug courier profile. Morgan Cloud, Search and Seizure By the Numbers: The Drug Courier Profile and Judicial Review of Investigative Formulas, 65 B.U. L. REV. 843 (1985). Cloud argues that two cases in particular--United States v. Elmore, 595 F.2d 1036 (5th Cir. 1979), cert. denied, 447 U.S. 910 (1980), and United States v. Ballard, 575 F.2d 913 (5th Cir. 1978)--identified the factors to be found in the D.E.A.'s drug courier profile. Cloud, supra, at 871. Cloud identified seven "primary characteristics" and four "secondary characteristics" coming from the Elmore case: 
The primary characteristics are: (1) arrival from or departure to an identified source city; (2) carrying little or no luggage, or large quantities of empty suit-cases; (3) traveling by an unusual itinerary, such as rapid turnaround time for a very lengthy airplane trip; (4) use of an alias; (5) carrying unusually large amounts of currency in the many thousands of dollars, usually on the suspect's person, in briefcases or bags; (6) purchasing airline tickets with a large amount of small denomination currency; and (7) unusual nervousness beyond that ordinarily exhibited by passengers. 
The secondary characteristics are: (1) the almost exclusive use of public transportation, particularly taxicabs, in departing from the airport; (2) immediately making a telephone call after deplaning; (3) leaving a false or fictitious callback telephone number with the airline; and (4) excessively frequent travel to source or distribution cities. 
Id. at 871, n.120 (citing Elmore, 595 F.2d at 1039 n.3). 
The factors identified in Ballard are very similar. Id. at 872 n.124 (citing Ballard, 575 F.2d at 914); see also id. at 896-920.

[FN58]. See, e.g., Sokolow, 490 U.S. at 1; Reid v. Georgia, 448 U.S. 438 (1980) (per curiam); see infra Part IV for a discussion of these cases in greater depth.

[FN59]. Sokolow, 490 U.S. at 3-11; Reid, 448 U.S. at 439-42.

[FN60]. Some have argued that use of race in profiles, at least the drug courier profile, has become common or routine. See id. See, e.g., Sheri Lynn Johnson, Race and the Decision to Detain a Suspect, 93 YALE L.J. 214, 234 (1983) [hereinafter Johnson, Race and the Decision to Detain].

[FN61]. Perhaps ironically, some less frequently used or publicized profiles, those that have avoided the close scrutiny directed at the drug courier profile and other decisions to stop motorists in the effort to combat drugs, have racial components and that fact has attracted little or no attention. For example, it is part of the standard profile of serial killers that the typical killer is white. See James Alan Fox & Jack Levin, Multiple Homicide: Patterns of Serial and Mass Murder, 23 CRIME & JUST. 407, 413 (1998).

[FN62]. See, e.g., Steven A. Holmes, Clinton Orders Investigation on Possible Racial Profiling, N.Y. TIMES, June 10, 1999, at A22; Kifner & Herszenhorn, supra note 1, at B1.

[FN63]. See, e.g., McFadden, supra note 7, at A1; Zitter, supra note 36, at 425; see also Neil A. Lewis, Arab-Americans Protest "Profiling" at Airports, N.Y. TIMES, Aug. 10, 1997, at A12.

[FN64]. See, e.g., David A. Harris, "Driving While Black" And All Other Traffic Offenses: The Supreme Court and Pretextual Traffic Stops, 87 J. CRIM. L. & CRIMINOLOGY 544 (1997) [hereinafter Harris, Driving While Black]; Henry Louis Gates, Thirteen Ways of Looking at a Black Man, NEW YORKER, Oct. 23, 1995, at 59 (describing "a moving violation that many African-Americans know as D.W.B.: Driving While Black").

[FN65]. See, e.g., Mark Mueller, Papers Show How Profiling Flourished, STAR- LEDGERRR (Newark, N.J.), Nov. 28, 2000, at 1; Jodi Wilgoren, Police Profiling Debate Hinges on Issue of Experience versus Bias, N.Y. TIMES, Apr. 9, 1999, at B1. On the one side there are charges that profiling "is pure racism and should not stand." Kirk D. Richards, Middle Eastern People Being Booted Off Planes, COLUMBUS DISPATCH, Sept. 28, 2001, at 01A (quoting Nihan Awad, Director of the Council on American-Islamic Relations in Washington, D.C.). On the other side, there are statements like those made by Bud Hansen, a former chief deputy sheriff in Los Angeles County, who asserts that "[s]treet police work is all about profiling ... it has nothing to do with racial prejudice." Mindy Cameron, Profiling is an Inherent Part of Police Work, SEATTLE TIMES, Sept. 30, 2001, at B10.

[FN66]. For a discussion of the role experience plays in police behavior and performance, see GUYOT, supra note 12; WILLIAM K. MUIR, JR., POLICE: STREETCORNER POLITICIANS 47-60 (1977); ROY R. ROBERG & JACK KUYKENDALL, POLICE AND SOCIETY 126-155, 159-196 (1993). For more discussion on the role experience plays in discriminatory police practices, see Homer Hawkins & Richard Thomas, White Policing of Black Populations: A History of Race and Social Control in America, in OUT OF ORDER: POLICING BLACK PEOPLE 65-87 (Ellis Cashmore & Eugene McLaughlin eds., 1991); CHARLES E. OWENS & JIMMY BELL, BLACKS AND CRIMINAL JUSTICE 37-47 (1977); RUBINSTEIN, supra note 12; KATHERYN K. RUSSELL, THE COLOR OF CRIME 26-46 (1998); JEROME H. SKOLNICK, JUSTICE WITHOUT TRIAL: LAW ENFORCEMENT IN DEMOCRATIC SOCIETY 6, 17, 24, 31, 34, 196 (1967).

[FN67]. Some courts have so ruled. See United States v. Avery, 137 F.3d 343, 354 (6th Cir. 1997) (indicating that selective law enforcement based on skin color is forbidden, as investigations based solely on race and other impermissible factors are prohibited under the Fourteenth Amendment); United States v. Laymon, 730 F. Supp. 332, 339 (D. Colo. 1990) (holding that "profile stops may not be predicated on unconstitutional discrimination based on race, ethnicity or state of residence" and granting defendant's motion to suppress evidence based on a finding that a traffic stop was pretextual); New Jersey v. Soto, 734 A.2d 350, 360-61 (N.J. Super. Ct. Law Div. 1996) (granting defendants' motion to suppress where defendants proved a de facto policy by the State Police of targeting blacks which the state failed to rebut); New Jersey v. Kuhn, 517 A.2d 162 (N.J. Super. Ct. App. Div. 1986) (finding an insufficient evidentiary basis for stopping defendant's car and holding that "[n]o rational inference may be drawn from the race of one to be detained that he may be engaged in criminal activities"). Approaches to profiling taken by courts are discussed in greater detail see infra Part IV.

[FN68]. This stated equilibrium between permissible and impermissible policing assumes that one can "negotiate" between experience and law. However, this also assumes that the law clearly falls either on the side supporting racial profiling or prohibiting racial profiling and as we will review shortly, this is not the case. On the one hand, the Federal Government has evidenced its equivocal approval of racial profiles. See, e.g., David Kocieniewski, New Jersey Argues that the US Wrote the Book on Racial Profiling, N.Y. TIMES, Nov. 29, 2000, at A1; Ron Marisco & Kathy Barrett Carter, State Ties Profiling to Advice on Crime Fighting, STAR-LEDGER (Newark, N.J.), Nov. 28, 2000, at 26. On the other hand, the courts have sent a much more mixed, and at times muddled, message--to the extent they have sent one at all. While some courts have stated categorically that the decision to stop a suspect cannot be based solely on the suspect's race--more often, courts, including the Supreme Court, have refused to consider the issue or treat it with only passing comment. 
The Drug Enforcement Agency ("DEA") stands as the epitome of such a contradictory position. For example, Operation Pipeline, a DEA program, was enacted to aggressively fight the war on drugs and was used by forty-eight states, yet explicitly relied on race as an identifier of crime. See Kocieniewski, supra, at A1; Marsico & Barrett Carter, supra, at 26 (discussing "'The Cocaine Threat to the United States"'). The DEA, a department of the Federal Government, in effect perpetuated the use of profiles. Marsico & Barrett Carter, supra, at 26. Yet, how does one reconcile DEA sponsored approval of profiles of the law with a policy that strictly forbids reliance on race as the determining factor for criminality? Of late, it should be noted, the Federal Government has recognized the difficulty, and during the last five years, the DEA has announced that it has "stopped distributing training videos in which all the drug suspects have Spanish surnames." Kocieniewski, supra, at A1. There is a certain ambiguity in the use of racial variables in training manuals. That ambiguity lies around whether the racial variables are the principle variables, or just one of many variables. 
Therefore, not enough detailed information is known to assert that the DEA training manuals advocate racial profiling, simply based on the use of racial variables. For example, last year, the DEA's Newark, New Jersey's office released the "Heroin Trends" report which noted: predominant wholesale traffickers are Colombian, followed by Dominicans, Chinese, West African/Nigerian, Pakistani, Hispanic, and Indian. Id. Accordingly, the report leaves it undetermined whether or not it advocates the use of racial variables as the only decisive factor or simply one of many variables to consider. 
Nonetheless, while the Federal Government is vocalizing its position against racial profiling and asserting that it is not recognized by the law, the DEA, a part of the Federal Government, is not in total compliance, as it maintains race inclusive training programs and reports. Id. Police officers, then, need to reconcile calls to stop racial profiling against instructions to rely on racial variables by the Federal Government. In essence, there may be no equilibrium between permissible and impermissible profiling if the law on profiling remains nebulous. As we shall see shortly, the courts generally conclude that the exclusive use of race as a profile is impermissible; on the other hand the courts also conclude that the use of race as part of a profile may be acceptable. Profiling will remain a questionable police activity, therefore, until the law can agree on whether it is allowed.

[FN69]. SKOLNICK, supra note 66, at 45-46, 217-18.

[FN70]. Id. at 45.

[FN71]. MUIR, supra note 66, at 153.

[FN72]. Id. at 156.

[FN73]. PETER MANNING, POLICE WORK: THE SOCIAL ORGANIZATION OF POLICING 236 (1979).

[FN74]. Id.

[FN75]. See id.

[FN76]. While much of this Article concentrates on the use of profiles during highway or street stops, thereby focusing on blacks and Latinos, it would be misleading to ignore that other minorities are affected by profiling. For example, the use of Middle Eastern or Arabian ethnicity is a very common practice at airports when checking bags for explosives and bombs. Beth Krodel, Airport Security Methods Assailed, DETROIT FREE PRESS, Sept. 8, 1998, at A1. While this may seem to be a legitimate means to ensure passenger safety, people of Middle Eastern or Arabian origin feel it is equivalent to racial profiling. The manuals used by ground personnel to help determine which passengers are selected for searches explicitly list ethnic associations. Lewis, supra note 63, at A12. 
The FAA, after years of fending off complaints, has decided to require the airlines to move towards a computerized profiling system that, officials say, does not allow for discrimination based on ethnic background. Matthew L. Wald, Airlines Criticized for Plans to Flag Suspicious Travelers, N.Y. TIMES, Jan. 1, 1998, at A13. The new system, known as Computerized Assisted Passenger Screening ("CAPS"), would replace the current method of allowing individual security people at the gate to decide who could be a risk based on written manuals by quickly separating passengers into two categories: those who do not require additional security and those who do. WHITE HOUSE COMMISSION ON AVIATION SAFETY AND SECURITY, THE DOT STATUS REPORT: IMPROVING SECURITY FOR TRAVELERS (Sept. 19, 1999) §§ 3.19 & 3.24 available at http:// www.dot.gov/affairs/whcsec3.htm. This system has been approved by the Department of Justice, which found that CAPS: (a) "'fully complies with the equal protection guarantee incorporated in the Fifth Amendment to the Constitution"'; (b) "'does not violate the Fourth Amendment prohibition on unreasonable searches and seizures"'; and (c) "'does not involve any invasion of passengers' personal privacy."' Id. § 3.19 (quoting the CIVIL RIGHTS DIVISION, DEPARTMENT OF JUSTICE REPORT (Oct. 1, 1997)). 
Nonetheless, critics of the CAPS system persist. One common criticism is the blanket assertion that CAPS will lead to discrimination against members of some religious or ethnic groups because the system still works by evaluating a variety of facts about a passenger and comparing them against a profile of a potential terrorist devised by the FAA and security guards. Wald, supra, at A13. Furthermore, the silence of the FAA and airport officials regarding the content of profiles exacerbates any extant criticisms about the discriminatory impact of profiling.

[FN77]. SKOLNICK, supra note 66, at 49; see also Tracey Maclin, Race and the Fourth Amendment, 51 VAND. L. REV. 333, 387 (1998) [hereinafter Maclin, Race and the Fourth Amendment] (arguing that police seizures disproportionately affect blacks and minorities, for blacks and minorities, he argues, are singled out even though there may not be empirical evidence that shows blacks are more likely to have contraband).

[FN78]. JAMES WILSON, VARIETIES OF POLICE BEHAVIOR 38 (1968) (emphasis added). Another inherent social difficulty facing police officers is having them recognize that their behavior is discriminatory even when it cannot be easily characterized as "biased:" "Some law enforcement agents consciously act on the basis of racial bias, other times discriminatory treatment is the product of unconscious racism." Thompson, supra note 12, at 972.

[FN79]. WILSON, supra note 78, at 40.

[FN80]. Rubinstein points out that: 
[t]he great majority of suspicion occurs in poor neighborhoods, because that is where street crime is the greatest, where the most drugs are sold in the streets, and where people are the least safe. In some of these neighborhoods policemen stop people for reasons many people might consider reprehensible. For example, when a patrolman sees a white person he does not know in a black neighborhood, he thinks the person is there to buy either drugs or sex. He knows that many people would think him prejudiced or cynical for harboring such thoughts, but he also knows that these people have not seen what he has seen .... This may be an unwholesome perception, but the policeman's experience tells him it is by and large valid. The policeman making the stop is not questioning the person's right to walk there but the infrequency of its occurrence. For the policeman these judgments are rooted in the reality of city life. He is not making a moral judgment (regardless of what his private opinions are) but is responding to what he sees daily on the street. 
RUBINSTEIN, supra note 12, at 262-63. 
Jesse Jackson has been quoted in a similar vein. Kennedy, You Can't Judge a Crook, supra note 32, at 30. In 1993, he remarked, "[t]here is nothing more painful to me at this stage in my life than to walk down the street and hear footsteps and start to think robbery and then look around and see somebody white and feel relieved." Id.

[FN81]. In New York City, for example, questions about police stops in general, and about stops by a special elite unit in particular, have recently been forcefully raised. See Michael Cooper, Street Searches by City's Police Lead to Inquiry, N.Y. TIMES, Mar. 18, 1999, at A1; Benjamin Weiser, Lawsuit Seeks to Curb Street Crime Unit, Alleging Racially Biased Searches, N.Y. TIMES, Mar. 9, 1999, at B3.

[FN82]. For more on the reconsideration of order maintenance practices as profiling, see Jeffrey Fagan & Garth Davies, Street Stops and Broken Windows: Terry, Race, and Disorder in New York City, 28 FORDHAM URB. L.J. 457, 458-64 (2000), which discusses the difference between the "Broken Windows" theory and the order maintenance theory and the "twist" given recently to it in policing policy in New York City. 
Broken window theory, as developed by James Q. Wilson & George L. Kelling, The Police and Neighborhood Safety: Broken Windows, ATLANTIC MONTHLY, Mar. 1982, at 29, asserts that disorder of a neighborhood communicates or conveys an absence of authority to others who, thereby, interpret the disorder as "tolerance" or an invitation to criminal behavior. The focus of police behavior is on removing or repairing, not just "arresting," physical disorder problems. Id. Order Maintenance Policing, as defined by New York City, presents itself as an interpretation of the Broken Window Theory, in which cops attack social disorder [person-focused tactics] rather than physical disorder [place-based police tactics], with an attitude of zero tolerance involving active engagement with and arrest of law violators. Id. The focus of police behavior is on "disorder policing." Id. Therefore, the so-called "order maintenance" of order maintenance policing is more accurately described as a strain of "law enforcement," where cops seek to maximize their arrests, instead of creating a relationship with the community. Id. Order Maintenance Policing has "little to do with fixing broken windows and much more to do with arresting window breakers ...." Bernard E. Harcourt, Reflecting on the Subject: A Critique of the Social Influence Conception of Deterrence, the Broken Windows Theory, and Order-Maintenance Policing New York Style, 97 MICH. L. REV. 291, 342 (1998). 
Fagan and Davies further assert that not only is order maintenance policing in New York City more attuned to law enforcement policing, it is also used in a discriminatory manner. Fagan & Davies, supra, at 458-59. Ceterus paribus [holding race/crime rates constant], the authors of this study found that blacks and Hispanics were stopped more than whites. Id. at 477-79. One conclusion for this could be that police make race a motivating factor for stops/frisks, i.e., racial profiling. In fact, The New York City Police Department's "'Stop and Frisk' Practices," shows that race was a factor in the New York Police Department's everyday policing. CIVIL RIGHTS BUREAU, OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF NEW YORK, THE NEW YORK CITY POLICE DEPARTMENT'S "STOP AND FRISK" PRACTICES (1999) [hereinafter STOP AND FRISK PRACTICES]. These results, however, do not unequivocally answer the question of whether police targeted neighborhoods because of the people who lived in certain communities merely because of disorder levels. See generally STOP AND FRISK PRACTICES. 
To answer this question, the authors put together a rather complex regression analysis to test: (a) for the net effects of race on patterns of policing, after controlling for disorder; and (b) whether the factors or characteristics of neighborhoods that police rely on, factors that are also correlated with race, are significant predictors of stop and frisk patterns after controlling for disorder. Fagan & Davies, supra, at 474, 493-96. The authors hypothesized that crime rates alone would not explain the differences in stops by race or by type of crime and the results confirmed their hypothesis. Id. The data revealed that while the arrest rates predicts total and weapons stops, factors other than crime rates also affect stops such as factors attributed to policy or unspoken assumptions about race/neighborhood/criminality. Id. For example, policing a certain neighborhood may reflect the economic status of that neighborhood rather than the physical conditions of its buildings; since impoverished areas in New York City are disproportionately populated by blacks, this policing policy can lead to a singling out of suspects by race. Id. The authors conclude that order maintenance policing more closely resembles policing of poor people in poor places than policing disorder. Id. 
Therefore, asserting that police stops on highways implicate street level order maintenance practices or the law enforcement mode may in fact be stating the same thing. Fagan and Davies would argue that order maintenance policing and law enforcement are becoming increasingly distinguishable. Id. at 500-03. Furthermore, the data seem to support the conclusions that both highway stops and the New York City "twist" on order maintenance policing have a disproportionate effect on racial minorities. See id.

[FN83]. The use of the drug courier profile at airports parallels the use of the drug courier profile on highways, except perhaps, the fact that some may contend that its use at airports is even more questionable. The airport drug courier profile was the innovation of Special Agent Paul Markonni, a DEA agent who led the battle against narcotic couriers in the late 1970's. Greene & Wice, supra note 57, at 261 n.4. Not coincidentally, it was during this time that the drug problem emerged as a mainstream problem. The legacy of Markonni's drug courier profile includes variables such as the "source cities" and "use-cities" and the existence of a "nervous look" Id. at 269-74. 
Moreover, statistics reveal that the fluidity of the airport drug courier profile may work disproportionately to the disadvantage of blacks. Holmes, supra note 62, at A22. In 1998, Customs Service conducted 2500 searches on the more than seventy million people who arrived in the United States at legal ports of entry. Id. Three out of four strip searches were women, and two out of three of the women were black. Strip Searches May Go Nationwide, (MSNBC television broadcast, July 15, 1998). Another concern should be the effectiveness of such searches. Id. In 1997, the records at O'Hare showed 104 total strip searches. Id. In twenty cases, inspectors found drugs during the strip search. Id. In seven cases, they found drugs in luggage or a pants pocket, which triggered a strip search that found no additional drugs. Id. But in seventy-seven cases, the strip searches turned up nothing. Id. Furthermore, female passengers were the most likely targets; more than 2/3 (67%) of those strip searched last year were women. Id. Black women had to undress almost twice as many times as white women. Id. But detailed research on stops/searches/seizures in airports, a separate study, is needed to fully understand the situation and to frame policy recommendations.

[FN84]. See Kennedy, You Can't Judge a Crook, supra note 32, at 30 (categorizing uses of race in different profiling situations); see also Fagan & Davies, supra note 82, at 478-80 (explaining that the New York Police Department attributes higher percentages of stops of minority groups to higher percentages of such groups which participate in crime, although race is not to be determinative).

[FN85]. SKOLNIK, supra note 66, at 45-48 (describing a police officer's view of "symbolic assailant" as affected by what officer's perception of danger); see Wilson & Kelling, supra note 82, at 33 (arguing that foot-patrol officers are more adept at spotting potential criminals, and that efforts which target these individuals make the community safer).

[FN86]. See, e.g., Michael Janofsky, Maryland Troopers Stop Drivers by Race, Suit Says, N.Y. TIMES, June 5, 1998, at A12; Kifner & Herszenhorn, supra note 1, at B1.

[FN87]. For example, the recent New Jersey Turnpike stop, and subsequent trooper shooting of four blacks on their way to a sporting event in North Carolina. Kifner & Herzenhorn, supra note 1, at B1; see also supra note 61 and accompanying text.

[FN88]. See, e.g., Derricott v. Maryland, 611 A.2d 592, 598 (Md. 1992); Lawson v. Maryland, 707 A.2d 947, 952-53 (Md. Ct. Spec. App. 1998); Whitehead v. Maryland, 698 A.2d 1115, 1117 (Md. Ct. Spec. App. 1997); First Amended Complaint, N. Div. of Maryland State Conf. of NAACP Branches v. Dep't of Maryland State Police, (D. Md. 1998) (No. CCB-98-1098); see also AMERICAN CIVIL LIBERTIES UNION FREEDOM NETWORK, ACLU FACT SHEET: OVERVIEW OF RACE-BASED STOPS IN LITIGATION IN MARYLAND AND NATIONWIDE (June 4, 1998), available at http://aclu.org/news/n060498c.html.

[FN89]. AMERICAN CIVIL LIBERTIES UNION FREEDOM NETWORK, REPORT OF JOHN LAMBERTH, PH.D (1996), available at http://www.aclu.org/court/lamberth.html [hereinafter Lamberth Report] (prepared for Wilkins v. Maryland State Police, No. CCB-93-468 (D. Md. settlement approved Jan. 5, 1995)).

[FN90]. See WILSON, supra note 78, at 190-226, for a discussion which links the exercise of police discretion--including weights police assign to the race of suspects--to differences in local community styles or cultures.

[FN91]. See Harris, Driving While Black, supra note 64, at 558-59.

[FN92]. Id. at 545.

[FN93]. For example, "the driver making [a] right turn may not slow down 'suddenly' (undefined) without signalling [sic]." Id. at 558.

[FN94]. Id. at 558-59.

[FN95]. Id. If few drivers are aware of the true scope of traffic codes and the limitless opportunities they give police to make pretextual stops, police officers have always understood this point. For example, the statements by police officers that follow come from a book written in 1967: 
You can always get a guy legitimately on a traffic violation if you tail him for a while, and then a search can be made. 
You don't have to follow a driver very long before he will move to the other side of the yellow line and then you can arrest and search him for driving on the wrong side of the highway. 
In the event that we see a suspicious automobile or occupant and wish to search the person or the car, or both, we will usually follow the vehicle until the driver makes a technical violation of a traffic law. Then we have a means of making a legitimate search. 
Id. at 559 (citing LAWRENCE F. TIFFANY ET. AL., DETECTION OF CRIME 131 (1967)).

[FN96]. See LAMBERTH REPORT, supra note 89.

[FN97]. Id.

[FN98]. Id.

[FN99]. Id.

[FN100]. Id.

[FN101]. Id.

[FN102]. Id.

[FN103]. Id. ("Between January 1995 and September 1996, the Maryland State Police reported searching 823 motorists on I-95 ...."). Id.

[FN104]. Id.

[FN105]. Kathy Barrett Carter & Michael Raphael, Minority Arrests Spur Probe of Troopers, STAR-LEDGER (Newark, N.J.), Feb. 11, 1999, at 1; LAMBERTH REPORT, supra note 89.

[FN106]. See Soto, 734 A.2d at 352 (referring to a 1993 survey whereby 98.1% of vehicles that violated traffic laws, 15% contained black occupants); LAMBERTH REPORT, supra note 89.

[FN107]. Barrett Carter & Raphael, supra note 105, at 1; see also Soto, 734 A.2d. at 350.

[FN108]. See LAMBERTH REPORT, supra note 89 ("Data reported by MSP for motorist searches conducted outside the I-95 corridor is markedly different from that reported by troopers patrolling I-95."). Id.

[FN109]. Id.

[FN110]. Id. (finding that twelve out of thirteen state troopers "searched blacks and other minority motorists at much higher rates than these motorists travel on the highway"). Id.

[FN111]. Id. tbl.2.

[FN112]. Id.

[FN113]. Indeed, a recent report argues specifically that racial profiling is quite inefficacious: "Racial profiling not only constitutes discrimination against people of color, it is also simply an unsound, inefficient method of policing." INSTITUTE ON RACE & POVERTY, UNIVERSITY OF MINNESOTA LAW SCHOOL, REPORT: COMPONENTS OF RACIAL PROFILING LEGISLATION (Mar. 5, 2001) available at http://www1.umn.edu/irp/publications/racialprofiling.html [hereinafter COMPONENTS OF RACIAL PROFILING LEGISLATION]. 
The percentage of cars stopped for pretextual reasons that are found to be actually carrying contraband is extremely low. In 1991, the California Patrol Canine Unit stopped and searched 34,000 vehicles as part of "Operation Pipeline." Of the 34,000 vehicles stopped, only 2% contained any illegal drugs. Programs such as "Operation Pipeline" have been frequently cited as relying heavily on racial profiling. 
COMPONENTS OF RACIAL PROFILING LEGISLATION, supra. 
A comparable argument has been made by Harris: 
Other statistics on both drug use and drug crime show something surprising in light of the usual beliefs many hold: blacks may not, in fact, be more likely than whites to be involved with drugs. The U.S. Customs Service, which is engaged in drug interdiction efforts at nation's airports, has used various types of invasive searches from pat downs to body cavity searches against travelers suspected of drug use. The Custom Service's own nationwide figures show that while over 43% of those subjected to these searches were either black or Hispanic, "hit rates" for these searches were actually lower for both blacks and Hispanics than for whites. 
Harris, The Stories, the Statistics, supra note 13, at 278. 
A competing argument suggests the deterrent effect that results from a profiling policy. Jonathan Alter notes that the former New York City Policy Commissioner (William Bratton) opposes profiling, while also calling attention to its deterrent effect. Jonathan Alter, Hillary Raises Her Profile, NEWSWEEK, June 25, 2001, at 34. Restating Bratton's position and the views of a number of other prosecutors with whom Alter spoke, Alter notes their view that "in recent years young blacks in Harlem have known the police were stopping them and searching for guns, so they stopped carrying weapons, a major contributor to the reduction in crime." Id.

[FN114]. LAMBERT REPORT, supra note 89.

[FN115]. Id. It should be noted that a recent paper raises questions about the assertion that cops on Maryland I-95 are participating in racial profiling. See generally JOHN KNOWLES, ET AL., RACIAL BIAS IN MOTOR VEHICLE SEARCHES: THEORY AND EVIDENCE (Nat'l Bureau of Econ. Research, Working Paper No. 7449, 1999), available at http://www.nber.org/papers/w7449. The authors contend that the higher search rate of blacks may not be due to race, at least not directly, but rather to other unobservable traits that may be indirectly correlated with race. Id. at 3. The authors label this practice "statistical discrimination." Id. at 2. In effect, under statistical discrimination, the cost for the police officer of searching white or black motorists is equal [Ta=Tw], but the probability of the two races being searched by a police officer is not equal [y(c, W) does not = y(c,A)] because of the "c" term. Id. at 8-13. The variable "c" is probative about possible guilt of defendants, which determines stops and searches; "c" may correlate with race, but under the theory of statistical discrimination, it is the examination of a variable, not race, which explains stops and searches. Id. Therefore, police officers looking to maximize their efficiency and arrest numbers will be particularly keen on motorists with a certain "c," as opposed to those not characterized by "c." Id. Consequently, blacks that are stopped and searched, are stopped and searched because they disproportionately display "c," not because of race. Id. It should be noted that there is no contention made by the authors that this practice is not discriminatory. Rather, the point the authors are trying to make is that it is economic or statistical discrimination that motivates police behavior, not racial discrimination. 
The issue of fairness in this type of policing remains. The data from MD I-95 that Lamberth collected, and were used in this paper, indicate that while the guilty rates of African-Americans and whites are comparable, a much greater number of African-Americans are pulled over than whites. LAMBERTH REPORT, supra note 89. This incongruity in data leads one to question whether efficiency or the guilt rate would be sacrificed if police officers conducted stops and searches of African-Americans at a number proportional to their population as motorists. 
The supplementary data provided by Knowles, et al., seemed to suggest "no." KNOWLES, supra, at 17-22, 36, 37. Furthermore, additional data Lamberth collected from Maryland showed that the rate of recovery of contraband during searches of African Americans was 28.4% while it was 28.8% for whites; however, blacks were searched at a disproportionately higher rate. LAMBERTH REPORT, supra note 89. Comparable results can be obtained from the New Jersey Turnpike arrest data, which shows that 10.5% of searches involving white motorists resulted in arrest and 13.5% of searches involving blacks resulted in arrests. DEBORAH RAMIREZ, ET AL., NORTHEASTERN UNIVERSITY, A RESOURCE GUIDE ON RACIAL PROFILING DATA COLLECTION SYSTEMS: PROMISING PRACTICES AND LESSONS LEARNED (Nov. 2000). This minimal difference in fruitful searches suggests that the disproportionate rate of stopping blacks may be difficult to defend. Id. Before any conclusive theory can be maintained, however, more research needs to be conducted on the change in proportion of stops and searches of blacks and the consequent decline, increase, or steadiness of the guilt rate.

[FN116]. McFadden, supra note 7, at A1. Were the comments of the thirty-five year veteran chief of the New Jersey State Police about ethnic associations with particular crime legitimate experienced-based assessments or inappropriate ethnic and racial stereotyping?

[FN117]. See infra Part IV.A.4; Reid v. Georgia, 448 U.S. 438, 440 (1980) (per curiam) (brushing aside "the so-called 'drug courier profile []' [as] a somewhat informal compilation of characteristics believed to be typical of persons unlawfully carrying narcotics[;]" and focusing its decision instead on whether the DEA agent had "reasonable and articulable suspicion that [petitioner] [was] engaged in criminal activity").

[FN118]. See infra Part IV.A.5; United States v. Sokolow, 490 U.S. 1, 10 (1989) (denying that the Court's "analysis is somehow changed by the [DEA] agents' belief that his behavior was consistent with one of the DEA's 'drug courier profiles"').

[FN119]. See, e.g., Sokolow, 490 U.S. at 1; Reid, 448 U.S. at 438. In at least two other cases, the investigative stops at issue involved use of a "profile," but the issue the Court addressed in each case did not turn on the use of the profile. See Florida v. Royer, 460 U.S. 491 (1983); United States v. Mendenhall, 446 U.S. 544 (1980).

[FN120]. See Sokolow, 490 U.S. at 10.

[FN121]. See infra Part IV.B.3; Whren v. United States, 517 U.S. 806, 813 (1996). The Supreme Court summarily rejected the argument that alleged racial motivation for a traffic stop violated petitioners' Fourth Amendment rights. Id. The Court indicated that a police officer's "[s]ubjective intentions play no role in ordinary, probable-cause Fourth Amendment analysis." Id.

[FN122]. See id.; Sokolow, 490 U.S. at 10.

[FN123]. Of course, since issues concerning racial profiling have been and will be raised by, among others, persons facing criminal charges, it is practically impossible for courts to play absolutely no role in how those issues play out.

[FN124]. 448 U.S. 438 (1980).

[FN125]. Actually, Mendenhall, 446 U.S. at 544, decided a month before Reid, also initially raised the issue of the validity of an investigatory stop by DEA agents employing the "drug courier profile" at an airport. However, the Court never reached the issue because it found, based on the facts presented, that the respondent in that case had voluntarily agreed to talk with the agents and thus, the respondent's Fourth Amendment rights were not implicated. See id. at 555. 
Mendenhall produced a number of opinions that went in a variety of directions. In a plurality opinion authored by Justice Stewart, two of the justices found that the stop of Mendenhall, following use of a drug courier profile by DEA agents, did not raise any Fourth Amendment issues because she consented to the stop. 446 U.S. at 550-557. Three other justices, in a concurring opinion written by Justice Powell, also did not find that the initial stop constituted a seizure for Fourth Amendment purposes, although that finding was reached because that issue had not been raised in the courts below. Id. at 561-66. The concurrence also found that, assuming a stop took place, the DEA agents had a reasonable suspicion that Mendenhall was engaging in criminal activity and thus had reasonable grounds for the stop based on the Terry rationale. Id. at 560-566 (Powell, J., concurring). Four dissenters, in an opinion by Justice White, argued that Mendenhall had been subjected to a seizure for purposes of the Fourth Amendment and that the grounds offered to justify the stop--factors found in a drug courier profile-- did not amount to reasonable suspicion that criminal activity was afoot because much of the conduct was otherwise innocent behavior (similar to the argument that would be advanced a few weeks later in the decision in Reid). Id. at 566-77 (White, J., dissenting). The dissent did not, however, use the occasion to engage in a meaningful discussion of the validity of profiling as a practice. Id. (White, J., dissenting). 
At the time Mendenhall and Reid were handed down, a number of commentators gave much more consideration to Mendenhall as an important decision on the issue of profiling than we do in this Article. See, e.g., Cloud, supra note 57; Greene & Wice, supra note 57. Without taking issue with the observations by those authors, it is not clear that Mendenhall adds anything that Sokolow and Reid do not, and we have chosen to highlight the latter two cases in this Article.

[FN126]. 392 U.S. 1 (1968). Terry was the lead, and hence most famous, of a number of cases in the 1968 term that raised issues regarding police stop and frisk tactics. For a recent summary of the background of the cases, see John Q. Barrett, Deciding the Stop and Frisk Cases: A Look Inside the Supreme Court's Conference, 72 ST. JOHN'S L. REV. 749, 761-69 (1998). For a brief overview of the political climate in which Terry was decided, see SCHWARTZ, SUPER CHIEF, supra note 16; Maclin, Fourth Amendment Legacy supra note 16.

[FN127]. 392 U.S. at 5-6.

[FN128]. Id. at 4-7.

[FN129]. Id. at 8.

[FN130]. Id. at 21.

[FN131]. Id. at 20-21 (alterations in original) (internal citation omitted) (quoting Camara v. Municipal Court, 387 U.S. 523, 534-35, 536-37 (1967)).

[FN132]. Id. at 22.

[FN133]. Id. at 23.

[FN134]. Id. at 30.

[FN135]. Terry, 392 U.S. at 27. This is the usual formulation of the ruling in Terry. See Royer, 460 U.S. at 498; see also David A. Harris, Particularized Suspicion, Categorical Judgments: Supreme Court Rhetoric Versus Lower Court Reality Under Terry v. Ohio, 72 ST. JOHN'S L. REV. 975 (1998).

[FN136]. Barrett, supra note 126, at 816.

[FN137]. Earl C. Dudley, Jr., Terry v. Ohio, the Warren Court, and the Fourth Amendment: A Law Clerk's Perspective, 72 ST. JOHN'S L. REV. 891, 896-97 (1998); Greene & Wice, supra note 57, at 267; Stephen A. Saltzburg, Terry v. Ohio: A Practically Perfect Doctrine, 72 ST. JOHN'S L. REV. 911, 911 (1998).

[FN138]. Compare Dudley, supra note 137, and SCHWARTZ, supra note 16, at 684-92 (arguing that Terry is consistent with earlier Warren Court decisions, including Miranda), with Yale Kamsar, The Warren Court and Criminal Justice in BERNARD SCHWARTZ, THE WARREN COURT: A RETROSPECTIVE 116- 158 (1996) [hereinafter SCHWARTZ, THE WARREN COURT]; LUCAS A. POWE, JR., THE WESTERN COURT IN AMERICAN POLITICS 404-411 (2000), and G. EDWARD WHITE, EARL WARREN: A PUBLIC LIFE 276-77 (1982); Maclin, Fourth Amendment Legacy, supra note 16, at 1276-77. For a brief overview of the political climate in which Terry was decided, see Schwartz, Just Take Away Their Guns, supra note 16, at 317.

[FN139]. Green & Wice, supra note 57, at 267.

[FN140]. See Terry, 392 U.S. at 4-8.

[FN141]. Compare United States v. Buenaventura-Ariza, 615 F.2d 29, 32-33 (2d Cir. 1980) (discussing development of relaxed factors governing law of airport searches in the Second Circuit) with United States v. McCaleb, 552 F.2d 717, 720 (6th Cir. 1977) (discussing the use of drug courier profiles for airport searches). A recent assessment of the constitutionality of the use of the drug courier profile identified more than a dozen cases throughout the Federal Circuit Courts of Appeals in which the use of drug courier profiles had played an "important" role. Significantly, all but one of the decisions pre- dated the Supreme Court's decision in Reid. See Irene Dey, Drug Courier Profiles: An Infringement of Fourth Amendment Rights, 28 U. BALT. L.F. 3, 3 n.9 (1998). A number of courts spoke highly of DEA agent Paul Markonni, who is generally credited with the creation of the drug courier profile. See, e.g., United States v. Ehlebrecht, 693 F.2d 333, 335 n.3 (5th Cir. 1982); United States v. Williams, 647 F.2d 588, 589 (5th Cir. 1981); United States v. Berd, 634 F.2d 979, 981 (5th Cir. 1981); Cloud, supra note 57, at 847-48. Agents and operations other than Markonni also seemed to find an admiring or receptive audience with courts. See United States v. Price, 599 F.2d 494, 501 (2d Cir. 1979); United States v. Oates, 560 F.2d 45, 49 (2d Cir. 1978).

[FN142]. 594 F.2d 320 (2d Cir. 1979).

[FN143]. Id. at 326. Of course, the court also held that use of the profiling characteristics alone was not enough to justify the search. Id.

[FN144]. United States v. Vasquez, 612 F.2d 1338, 1349-52 (2d Cir. 1979) (Oakes, J., dissenting). Judge Oakes' reference to the Terry-Adams exception was to the scope of investigatory stops allowed by the United States Supreme Court in Terry, 392 U.S. at 1, and Adams v. Williams, 407 U.S. 143 (1972). Vasquez, 612 F.2d at 1349 (Oakes, J., dissenting). The reference to a "very active DEA agent" was apparently to DEA Agent Gerald Whitmore, whose name appeared in and whose conduct was at issue in a number of cases in the Second Circuit besides the Vasquez case. See id.

[FN145]. Reid, 448 U.S. at 439.

[FN146]. Id.

[FN147]. Id.

[FN148]. Id.

[FN149]. Id.

[FN150]. Id. at 440 (quoting Georgia v. Reid, 255 S.E. 2d 71, 72 (Ga. Ct. App. 1979), vacated sub nom. Reid, 448 U.S. at 438).

[FN151]. Id. at 441.

[FN152]. See id. at 440-42.

[FN153]. See id. at 440-41 (addressing one probable cause aspect of the case instead of profiling techniques).

[FN154]. Id. at 440.

[FN155]. Id. at 441.

[FN156]. Id.

[FN157]. See id. Instead, the Court focused on whether the agents had a reasonable suspicion of illegal activity. See id.

[FN158]. Id. at 441.

[FN159]. See, e.g., United States v. Corbin, 662 F.2d 1066, 1069 (4th Cir. 1981); United States v. Post, 607 F.2d 847, 850 (9th Cir. 1979); Rico, 594 F.2d at 326.

[FN160]. Reid, 448 U.S. at 441 (stating "that the agent could not, as a matter of law, have reasonably suspected the petitioner of criminal activity on the basis of these observed circumstances").

[FN161]. To sketch the broad outlines roughly, a search of Lexis-Nexis for lower court cases in which the drug courier profile was involved, and in which a defendant asserted claims under the Fourth Amendment, showed an increase in such cases from a little more than forty in the 1970's, to almost 160 in the 1980's, and more than 230 in the 1990's.

[FN162]. See, e.g., United States v. Berry, 670 F.2d 583, 600-01 (5th Cir. 1982) (stating "that the profile is nothing more than an administrative tool of police" that alone "does not automatically establish reasonable suspicion," but can be a factor in establishing this suspicion).

[FN163]. See, e.g., United States v. Hanson, 801 F.2d 757, 762 (5th Cir. 1986) (noting that profile characteristics must go beyond "[m]ere mechanical matching" to include an officer's specific suspicions regarding a particular individual); United States v. Harrison, 667 F.2d 1158, 1160-61 (4th Cir. 1982) (finding the drug courier profile in combination with a suspect's suspicious behavior and appearance justified a routine stop). At least in the immediate wake of Reid, some courts continued to say that use of a profile was enough to justify a stop, although such decisions are of doubtful validity after Reid. See, e.g., Brooker v. Georgia, 298 S.E.2d. 48, 50 (Ga. Ct. App. 1982); Berry v. Georgia, 294 S.E.2d 562, 566 (Ga. Ct. App. 1982); Cloud, supra note 57 at 850-851.

[FN164]. See, e.g., United States v. Saperstein, 723 F.2d 1221, 1229 n.11 (6th Cir. 1983) (lamenting "the Supreme Court's refusal to issue a clear statement on the use of the profile and the facially inconsistent results reached in the case by case treatment of the issue, both in the Supreme Court and most lower courts"); Berry, 670 F.2d at 588 (decrying "the uncertainty created by decisions of the Supreme Court"). See Becton, supra note 33, at 463; Cloud, supra note 57, at 861-69.

[FN165]. The case of Royer, 460 U.S. at 491, also involved an airport stop and search pursuant to a drug courier profile, but the use of the profile was not at issue in that case. At issue in Royer was whether the respondent had consented to the search of his luggage, not whether the initial stop, based on the use of a standard profile, was constitutional. Id. at 497.

[FN166]. 490 U.S. 1 (1989).

[FN167]. The following discussion of Sokolow is heavily indebted to Norman Anker's "Profiling," a paper which deals in great detail with a variety of legal issues surrounding profiling. See generally Norman Anker, Profiling (1998) (unpublished manuscript, on file with authors).

[FN168]. Sokolow, 490 U.S. at 3.

[FN169]. Id.

[FN170]. Id.

[FN171]. Id. at 11.

[FN172]. Id. at 9 (quoting Reid, 448 U.S. at 441).

[FN173]. Id. at 8 (quoting United States v. Cortez, 449 U.S. 411, 417 (1981)).

[FN174]. Id. at 7 (quoting Terry, 392 U.S. at 27).

[FN175]. Id. at 8-9.

[FN176]. See id. at 10.

[FN177]. Id.

[FN178]. See infra notes 187-89.

[FN179]. Sokolow, 490 U.S. at 10.

[FN180]. Id.

[FN181]. See id. at 10-11.

[FN182]. Id. at 10.

[FN183]. See id. at 12 (Marshall, J., dissenting).

[FN184]. Id. at 13 (Marshall, J., dissenting).

[FN185]. Id. (Marshall, J., dissenting) (quoting Terry, 392 U.S. at 27 (1968)).

[FN186]. Id. at 10.

[FN187]. Id. at 16 (Marshall, J., dissenting).

[FN188]. Reid, 448 U.S. at 441-42.

[FN189]. Sokolow, 490 U.S. at 16 (Marshall, J., dissenting).

[FN190]. Id. (Marshall, J., dissenting).

[FN191]. Id. (Marshall, J., dissenting).

[FN192]. Sokolow, 490 U.S. at 13 (Marshall, J., dissenting) (expressing great concern that the use of drug courier profiles "runs a far greater risk than does ordinary, case-by-case police work of subjecting innocent individuals to unwarranted police harassment and detention"). Justice Marshall went on to analogize the Sokolow case to Reid, where the Supreme Court held that a compilation of similar facts was insufficient to amount to reasonable suspicion. Id.

[FN193]. Id. at 14 (Marshall, J., dissenting) (citation omitted).

[FN194]. See supra notes 121-22 and accompanying text.

[FN195]. For example, see supra notes 123-25 and accompanying text.

[FN196]. 531 U.S. 98 (2000).

[FN197]. See id.

[FN198]. For example, a number of state courts read Sokolow as holding that a suspect's fitting of a drug courier profile was, by itself, sufficient reason to justify the stop. See, e.g., Dalton v. Alabama, 575 So.2d 603 (Ala. 1990). Thus, in Dalton, which was decided shortly after Sokolow, the Alabama Supreme Court purported to review "the right of police to detain persons who allegedly match a 'drug courier profile."' Id. at 603. The Alabama Supreme Court acknowledged that "[t]he basic facts are that Dalton and Rainey (Dalton's traveling companion) were detained at the Huntsville Airport because they fit a 'drug courier profile,"' and invoked Sokolow as justification for a forty-minute detention until a narcotics-sniffing dog could arrive. Id. at 604. The Alabama Supreme Court did not discuss whether there were any particular, specific factors that trained law enforcement officers utilized as a justification for the stop. For the Dalton court, conformity with the profile, without more, was--apparently, given the language of the decision--enough. But the whole point of Sokolow was to eschew mechanistic reliance on a profile and instead require observation and articulation of specific, particular factors. And in Ohio v. Smith, 544 N.E.2d 239 (Ohio 1989), rev'd sub. nom. Smith v. Ohio, 494 U.S. 541 (1996), the Ohio Supreme Court, erroneously characterized Sokolow as follows: 
In Sokolow, decided just five months ago by a compelling seven-to-two majority, the Court held that DEA agents had a reasonable suspicion that Sokolow was transporting illegal drugs when they stopped him at Honolulu Airport, based on the agent's belief that Sokolow's behavior was consistent with one of the DEA's "drug courier profiles." 
Id. at 246. 
But the match between the profile factors and Sokolow's conduct was not what caused the United States Supreme Court to conclude that "reasonable suspicion" had been established; the Court expressly required the articulation of specific factors by the trained agent. See also Pennsylvania v. Tindell, 629 A.2d 161, 164 (Pa. Super. Ct. 1993) (Elliott, J., concurring) ("I am required to accept that the so-called 'drug courier profile' vests law enforcement officers with the requisite reasonable suspicion that criminal activity is afoot to justify stopping persons in public airports and posing questions to them.") (citing Sokolow, 490 U.S. at 1). 
Other state high courts went in the opposite direction. They correctly noted that Sokolow ruled that reliance on matching a drug courier profile alone was not enough, but nonetheless appeared willing to uphold investigative stops without requiring law enforcement officers to articulate what specific factors were present in the given case. See, e.g., Quarles v. Delaware, 696 A.2d 1334 (Del. 1997); Pennsylvania v. Lewis, 636 A.2d 619 (Pa. Super. Ct. 1994). 
The court in Quarles treated conformity with a profile as evidence supporting a conclusion of reasonable suspicion, claiming that Sokolow said that "a 'profile,' alone, will not justify a seizure, but when considered in conjunction with police observations, a seizure could be warranted even though the 'non-profile' observations by themselves would not justify an investigatory stop." Quarles, 696 A.2d at 1338. While the Quarles court stressed that non-profile observations are required to support the conclusion of reasonable suspicion, the court failed to provide any guidance on what observations would be adequate. Id. To the same effect is Lewis, 636 A.2d at 625 (failing to provide any examples of unusual and suspicious conduct that would justify a seizure where an officer also relied on conformity with a profile).

[FN199]. Id. at 14 (Marshall, J., dissenting) (concluding that the majority's "reliance on a prefabricated profile of criminal characteristics ... ducks serious issues relating to a questionable law enforcement practice ....").

[FN200]. 460 U.S. 491 (1983).

[FN201]. In Royer, Justice Rehnquist wrote the following: 
As one DEA agent explained: "'Basically, it's a number of characteristics which we attribute or which we believe can be used to pick out drug couriers .... [W]e began to see a pattern in these characteristics and began using them to pick out individuals we suspected as narcotic couriers without any prior information."' 
Royer, 460 U.S at 525 n.6 (quoting United States v. McClain, 452 F. Supp. 195, 199 (E.D. Mich. 1977)). 
In fact, the function of the "profile" has been somewhat overplayed. Certainly, a law enforcement officer can rely on his own experience in detection and prevention of crime. Likewise, in training police officers, instruction focuses on what has been learned through the collective experience of law enforcers. The "drug courier profile" is an example of such instruction. It is not intended to provide a mathematical formula or automatically establish ground rules for a belief that criminal activity is afoot. By the same reasoning, however, simply because those characteristics are accumulated in a "profile," they are not to be given less weight in assessing whether a suspicion is well-founded. While each case will turn on its own facts, sheer logic dictates that where certain characteristics repeatedly are found among drug smugglers, the existence of those characteristics in a particular case is to be considered accordingly in determining whether there are grounds to believe that further investigation is appropriate. 
Royer, 460 U.S. at 525 nn.5-6.

[FN202]. 528 U.S. 119 (2000).

[FN203]. Id. at 124.

[FN204]. Id. at 132-33 (Stevens, J., dissenting) (footnotes omitted).

[FN205]. Id. at 133 n.10.

[FN206]. 532 U.S. 318 (2001).

[FN207]. Id. at 557.

[FN208]. Id. at 589 (O'Connor, J., dissenting). It should be noted that the petitioner in the Atwater case was white. Linda Greenhouse, Divided Justices Back Full Arrests on Minor Charges, N.Y. TIMES, Apr. 25, 2001, at A1.

[FN209]. On the other hand, one could argue that the Supreme Court, of all the courts, has, over the course of its history, felt less bound by that particular rule than other courts. Indeed, some of the Court's greatest cases, as well as a few more infamous ones--including Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), Scott v. Sandford, 60 U.S. (19 How.) 393 (1857), and Brown v. Board of Education, 387 U.S. 483 (1954)--have been hailed or criticized as examples of the Court ambitiously reaching further than it had to in deciding a case of paramount importance on issues affecting far more than the individual parties before it. See, e.g., CASS R. SUNSTEIN, ONE CASE AT A TIME (1999).

[FN210]. At least one commentator has noted that cases involving the use of the drug courier profile have been instrumental in developing Fourth Amendment principles and failure to consider profiling as a concept has influenced development of those principles. Cloud, supra note 57.

[FN211]. See supra notes 17-23, 62-64 and accompanying text.

[FN212]. See, e.g., David A. Harris, Addressing Racial Profiling in the States: A Case Study of the "New Federalism" in Constitutional Criminal Procedure, 3 U. PA. J. CONST. L. 367 (2001) [hereinafter Harris, Addressing Racial Profiling] (examining whether courts of the "new federalism" era have protected and supported the goal of eliminating racial basis in police practices); Maclin, Race and the Fourth Amendment, supra note 77; David A. Sklansky, Traffic Stops, Minority Motorists, and the Future of the Fourth Amendment, 1997 SUP. CT. REV. 271 (1997).

[FN213]. See, e.g., Sokolow, 490 U.S. at 1; Reid, 448 U.S. at 438.

[FN214]. See Sokolow, 490 U.S. at 1-18; Reid, 448 U.S. at 438-43.

[FN215]. Whren, 517 U.S. at 813 (holding that "the constitutional basis for objecting to intentionally discriminatory application of laws is the Equal Protection Clause, not the Fourth Amendment).

[FN216]. Id.

[FN217]. Terry, 392 U.S. at 28-30.

[FN218]. See generally The Pretrial Hearing on Defendants' Motions to Suppress Evidence, reprinted in John Q. Barrett, ed., State of Ohio v. Richard D. Chilton and State of Ohio v. John W. Terry: The Suppression Hearings and Trial Transcripts, 72 ST. JOHN'S L. REV. 1387 app. B (1998).

[FN219]. See Thompson, supra note 12, at 966. Others have also noted the importance of the petitioners' race to the decision. See SCHWARTZ, SUPER CHIEF, supra note 16, at 339; Maclin, Race and the Fourth Amendment, supra note 77, at 387; see also Maclin, Fourth Amendment Legacy, supra note 16, at 1283.

[FN220]. Terry, 392 U.S. at 14 & n.11. It bears noting that Tracey Maclin, a leading scholar in this field, appears to argue that Terry's discussion of the potential impact on the minorities, although perhaps brief, laid the groundwork for considering race in future cases, which invitation was ignored by later courts. Maclin, Fourth Amendment Legacy, supra note 16, at 1285. But see SCHWARTZ, SUPER CHIEF, supra note 16, at 339 (arguing that the Court acknowledged the potential impact on minorities, but did nothing about it based on the incorrect premise that it would be powerless to affect such abuses).

[FN221]. Terry, 392 U.S. at 23.

[FN222]. See United States v. Martinez-Fuerte, 428 U.S. 543, 563 (1976); United States v. Brignoni-Ponce, 422 U.S. 873, 886-87 (1975).

[FN223]. 422 U.S. 873 (1975).

[FN224]. Id. at 886-87.

[FN225]. Id.

[FN226]. 428 U.S. 543 (1976).

[FN227]. Id. at 563. In a footnote, the Court referred to statistical data suggesting that border patrol officers considered more than merely race in deciding whom to stop. Id. at 563-64 nn.16, 17.

[FN228]. 517 U.S. 806 (1996).

[FN229]. Id. at 808-09.

[FN230]. See id. at 810.

[FN231]. Id. at 813.

[FN232]. Id. at 817.

[FN233]. Id. at 813.

[FN234]. Id. In Whren, 517 U.S. at 806, the Court noted the holdings of prior cases such as United States v. Robinson, 414 U.S. 218 (1973), Scott v. United States, 436 U.S. 128 (1978), and United States v. Villamonte- Marquez, 462 U.S. 579 (1983), all of which formed a basis for the Court's refusal to consider the argument "that the constitutional reasonableness of traffic stops depends on the actual motivations of the individual officers involved." Whren, 517 U.S. at 813. The Court further concluded that the Equal Protection Clause, rather than the Fourth Amendment, is the proper constitutional provision for challenging the discriminatory application of laws, such as the practice of racial profiling in police stops. See id.

[FN235]. See id. A number of commentators have also made this point. See, e.g., Abraham Abramovsky & Jonathan I. Edelstein, Pretext Stops and Racial Profiling After Whren v. United States: The New York and New Jersey Responses Compared, 63 ALB. L. REV. 725, 732-33 (2000); Maclin, Race and the Fourth Amendment, supra note 77, at 362; Sklansky, supra note 212, at 278-79; Thompson, supra note 12, at 981-82.

[FN236]. Whren, 517 U.S. at 812-14.

[FN237]. 440 U.S. 648, 653 (1979).

[FN238]. 471 U.S. 1, 7-8 (1984).

[FN239]. For brief overviews of this trend, see Maclin, Race and the Fourth Amendment, supra note 77, at 338-40; Thompson, supra note 12, at 974-83.

[FN240]. Sklansky, supra note 212, at 291.

[FN241]. See, e.g., Harris, Driving While Black, supra note 64, at 545- 47; Maclin, Race and the Fourth Amendment, supra note 77, at 338-40; Sklansky, supra note 212, at 318; Thompson, supra note 12, at 981-82. The criticism also challenges the Court's faith, sincere or not, in using the Equal Protection Clause to provide appropriate redress for injury caused by a decision to stop a suspect that is impermissibly based on race. See Harris, Driving While Black, supra note 64, at 550-553; Sklansky, supra note 212, at 326-27. Moreover, to the extent that any pending or future Equal Protection claim might be based on statistical evidence--as were two of the more prominent cases, New Jersey v. Soto, 734 A.2d 350 (N.J. Super. Ct. Law Div. 1996) and Wilkins v. Maryland State Police, No. CCB-93-468 (D. Md. settlement approved Jan. 5, 1995)--the Court's recent decision in Alexander v. Sandoval, 532 U.S. 275 (2001), which bars private causes of action under Title VI of the Civil Rights Act for any claim based on discriminatory impact rather than intentional discrimination, would seem to preclude redress by private parties. David Dante Troutt, Behind the Court's Civil Rights Ruling, N.Y. TIMES, Apr. 29, 2001, § 4, at 4. 
Although we will not enter the debate on whether the Court's direction to pursue an Equal Protection challenge leaves defendants a meaningful avenue for redress of rights, we will briefly note a different analogy the Court might have made concerning race-based pre-textual traffic stops, but apparently did not. The Court could have seen an analogy in the doctrine of "selective prosecution," which allows review of normally unreviewable decisions of whom to prosecute if there is evidence that the prosecution is motivated by a very limited set of certain forbidden considerations, among them racial discrimination. Wayte v. United States, 470 U.S. 598, 605 (1985). Of course the analogy is not perfect since the allegations of racism are directed at the police and not prosecutors, although in the context of racial profiling and the type of pretextual stops at issue in Whren, 517 U.S. at 808-09, a sharp separation between police and prosecutors might make sense only to judges and lawyers, not the general public. Moreover, whether extending the concept of selective prosecution to racial profiling might not gain that much, since consideration of such claims generally rest on equal protection principles and are repeatedly characterized as presenting a very high hurdle for defendants. United States v. Armstrong, 517 U.S. 456, 463 (1996). Still, it is at least one area where the Court has allowed equal protection considerations in a criminal setting and might at least have allowed the defendants in Whren to develop the evidence of racial discrimination that they tried to raise.

[FN242]. See Whren, 517 U.S. at 810. In Whren, the petitioners argued that "the stop had not been justified by probable cause to believe, or even reasonable suspicion, that petitioners were engaged in illegal drug-dealing activity; and that Officer Soto's asserted ground for approaching the vehicle-- to give the driver a warning concerning traffic violations--was pretextual." Id. at 809. Later, the Court explained that although the constitution prohibits the consideration of race in the enforcement of law, it warned the petitioners that the Equal Protection Clause was the correct constitutional basis for objecting to "intentionally discriminatory application of laws," rather than the Fourth Amendment. Id. at 813.

[FN243]. See discussion supra Part II.

[FN244]. See, e.g., Abramovsky & Edelstein, supra note 235, at 725; Angela J. Davis, Race, Cops, and Traffic Stops, 51 U. MIAMI L. REV. 425, 426-27 (1997); Harris, Driving While Black, supra note 64, at 544.

[FN245]. Some might argue that this view of Whren is too benign. David Harris, who has authored a number of the leading articles on the subject of pretextual traffic stops, sees Whren not as an innocent bystander, but as presenting an invitation to police to engage in precisely the type of abusive behavior that has most concerned those opposed to racial profiling. Harris, Driving While Black, supra note 64, at 546. Professor Harris may be correct on the effect of Whren, but that is a different point than we are making. Whatever the effect of the decision, Whren, by its own terms, did not expressly address racial profiling in the context of the current debate. The decision might well affect how lower courts and police deal with the current issues swirling in the larger public debate (in fact, the decision in Whren cannot help but have an impact there), but it does not appear, from what the Court wrote, that the decision was intended as part of the larger debate.

[FN246]. See Soto, 734 A.2d at 350.

[FN247]. Id. at 352.

[FN248]. Id.

[FN249]. Id. at 352-57. We discuss some of this statistical evidence supra note 115.

[FN250]. Soto, 734 A.2d at 357. The court did not credit that testimony completely because it believed that those witnesses might have been somewhat biased due to the fact that they had not been re-appointed to the force. Id.

[FN251]. Id. at 361.

[FN252]. Id. at 360 (citing New Jersey v. Kuhn, 517 A.2d 162 (N.J. Super. Ct. App. Div. 1986)). At that time, a number of lower federal courts noted that use of race alone to justify an investigative stop was unconstitutional. See United States v. Travis, 62 F.3d 170, 174 (6th Cir. 1995) (finding that consensual searches which are made solely on the basis of race may violate the Fourteenth Amendment Equal Protection Clause even though such searches are permissible under the Fourth Amendment); United States v. Manuel, 992 F.2d 272, 275 (10th Cir. 1993) (reasoning that an officer's decision to select an individual for a consensual interview based solely on their race would raise serious equal protection issues); United States v. Laymon, 730 F. Supp. 332, 339-40 (D. Colo. 1990) (excluding evidence obtained pursuant to a traffic stop because the court found that the stop was based only on the race of the vehicle's occupants and out-of-state license plates). Of course, Whren conceded that point as well, but refused to consider claims of racial bias brought under the Fourth Amendment. See Whren, 517 U.S. at 813.

[FN253]. Soto, 324 A.2d at 360. In so ruling, the Soto court again cited a New Jersey Supreme Court decision, New Jersey v. Bruzzese, 463 A.2d 320 (N.J. 1983), and a number of cases from the lower federal courts. See Soto, 734 A.2d at 360.

[FN254]. Id. at 360 (quoting New Jersey v. Kennedy, 588 A.2d 834 (N.J. Super. Ct. App. Div. 1991)).

[FN255]. Id. at 357.

[FN256]. Id. at 360-61. The court's reference to Title 39 is to that section of the New Jersey Criminal Code that sets out motor vehicle offenses. N.J. Stat. Ann. § 39:4-1 to - 216 (West 1990 & Supp. 1998).

[FN257]. See New Jersey v. Ballard, 752 A.2d 735, 742 (N.J. Super. Ct. App. Div. 2000). In order to proceed with a cause of action for selective enforcement, courts generally require defendants to first establish that "there is a colorable claim that a policy agency has an officially sanctioned or de facto policy of selective enforcement against minorities." Id. (quoting Kennedy, 588 A.2d at 834). In Ballard, the court reasoned that the defendants met this threshold standard simply because the Soto decision had previously found a de facto policy of targeting among the New Jersey State Police and because there was a lack of evidence indicating that such policies have since been altered. Id. at 751.

[FN258]. See infra note 259.

[FN259]. See New Jersey v. Patterson, 637 A.2d 593, 598 (N.J. Super. Ct. Law Div. 1993), aff'd, 637 A.2d 599 (N.J. Super. Ct. App. Div. 1994); New Jersey v. Letts, 603 A.2d 562, 567 (N.J. Super Ct. Law Div. 1992); see also Abramovsky & Edelstein, supra note 235, at 745-46.

[FN260]. See, e.g., Ballard, 752 A.2d at 738. In an earlier decision, five years before Soto, the New Jersey Appellate Division, in Kennedy, 588 A.2d at 834, also allowed discovery into State Police practices for stopping motorists on the Turnpike to allow the defendants in that case to try to establish a defense of selective enforcement, and deserves mention for that. However, the court in Kennedy had much more limited statistical information before it, which it treated with more express skepticism and neither made findings nor drew conclusions about whether in fact the State Police had an express or de facto policy of targeting minority motorists. Thus, while Kennedy is also an important case in this regard, it has not had the public impact that the lower court decision in Soto has had. Similar to the difference in approach between Whren and Soto, the United States Supreme Court has appeared much more concerned with the burden of discovery imposed by unsubstantiated claims of selective prosecution, and thus has suggested a very high burden to justify the type of discovery necessary to prove such a claim. See Armstrong, 517 U.S. at 468.

[FN261]. According to a recent study, only one state high court--the Washington Supreme Court--has rejected Whren, relying on its own state constitution to do so. This same study cites one lower appellate court--from New York--that has also refused to follow Whren. Abramovsky & Edelstein, supra note 235, at 738-39; see also Harris, Addressing Racial Profiling, supra note 212, at 376-77.

[FN262]. In Soto, the defendants brought claims under both the Fourth Amendment and the Equal Protection Clause. The court considered the claims under the Equal Protection Clause, severing the claims under the Fourth Amendment, for a later day if necessary through the Fourteenth Amendment. Soto, 734 A.2d at 352.

[FN263]. The same could be said of Maryland and its handling of the litigation brought by Robert Wilkins. See Harris, Driving While Black, supra note 64, at 563-66.

[FN264]. For example, in Whren the Supreme Court conceded that police may not stop motorists because of their race, but then refused to consider claims of racial bias under the Fourth Amendment. Whren, 517 U.S. at 813. Whereas, in Soto, the state courts were acutely responsive to the local outcry against selective enforcement and went on to find that a de facto policy of targeting minorities existed among the New Jersey State Police. Soto, 734 A.2d at 360-61.

[FN265]. Moreover, since the decision in Soto was based on the United States Constitution, not the New Jersey State Constitution, the Supreme Court's decision in Whren necessarily limits whatever influence Soto can have. See Abramovsky & Edelstein, supra note 235, at 738-39.

[FN266]. United States v. Bridges, No. 00-CR-210 (HB), 2000 WL 1170137, at *5 (S.D.N.Y. Aug. 16, 2000).

[FN267]. Laymon, 730 F. Supp. at 338 ("The inescapable conclusion from all the evidence is that Sergeant Perry engaged in a pattern and practice of making traffic stops based primarily on the most readily observable aspects of the vehicle that drew his attention as a Drug Task Force officer ....").

[FN268]. Id. at 339. The court found that the stop at issue violated the defendant's Fourth Amendment right to be free of unreasonable seizure, Fourteenth Amendment right to equal protection of the laws, and First Amendment right to travel. The case also produced some interesting testimony from the police officer who, apparently trying to persuade the court that he had not used a profile in deciding to stop the defendant, admitted that the initial stop was a pretext to enable him to look for the factors contained in the profile. See id. at 334-35. Despite its strong language, or perhaps because of it, Laymon appears more frequently in the secondary literature than in subsequent decisions by fellow judges.

[FN269]. United States v. Montero-Camargo, 208 F.3d 1122, 1139 (9th Cir. 2000) (explaining that ethnicity alone is not sufficient to constitute reasonable suspicion), reh'g en banc granted, 192 F.3d 946 (9th Cir. 1999).

[FN270]. Id. at 1129-30 (citing United States v. Rodriguez, 976 F.2d 592, 595-96 (9th Cir. 1992)).

[FN271]. See, e.g., United States v. Avery, 137 F.3d. 343, 352-54 (6th Cir. 1997) (holding that a police officer's decision to conduct an investigative interview solely based on a citizen's race is a violation of the Fourteenth Amendment); Whitfield v. Bd. of County Comm'rs, 837 F. Supp. 338, 344 (D. Colo. 1993) (concluding that stops based solely on a list of indicators that would apply to most law-abiding motorists is a violation of the Fourth Amendment's protection against unreasonable searches). 
What is perhaps most curious, and occasionally unsettling, are those courts that denounce consideration of race in a decision to stop or search, but then ignore or discount evidence that the particular stop was racially motivated. Thus, in United States v. Armijo, 781 F. Supp. 1551 (D.N.M. 1991), at issue was a stop and search based on the fact that the defendant was a well-dressed Hispanic male sitting in the first class compartment of a train who appeared nervous during his conversation with a DEA agent and did not consent to a request that the agent be allowed to search the trunk of his car. Id. In its opinion, the court appeared to go further than the United States Supreme Court has gone and refused to allow any consideration by law enforcement of the defendant's race to play a role in the decision to stop him. Id. at 1556. However, the court did not rule the stop invalid because the stop clearly was based, in part, on the defendant's race. Id. at 1557. Instead, the court simply took that factor out of its consideration of whether there was reasonable suspicion to justify the stop, as if it simply never existed. See also Jones v. United States Drug Enforcement Admin., 819 F. Supp. 698 (M.D. Tenn. 1993) (in cases involving forfeiture of money following an illegal search, court finds that the testimony presented by the plaintiff "substantiate [d] ... claims that ... [agents] make investigative decisions on the basis of race," but refused to find that the stop involving the plaintiff was racially- motivated). Id. at 723.

[FN272]. This is not to suggest that any such insensitivity shown regarding racial issues necessarily post-dates Whren. See Johnson, Race and the Decision to Detain, supra note 60, at 234 (reviewing early cases and noting that the standard DEA profile "contains a racial component. Courts were initially reluctant even to acknowledge that aspect of the profile but they have now approved it").

[FN273]. United States v. Weaver, 966 F.2d 931, 934 n.2 (8th Cir. 1992).

[FN274]. See infra note 290.

[FN275]. 949 F.2d 220 (6th Cir. 1991).

[FN276]. Id. at 223.

[FN277]. Id. (Jones, J., dissenting).

[FN278]. Id. at 222.

[FN279]. ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH (1962).

[FN280]. Id. at 16-17.

[FN281]. This view has attracted significant consideration lately, particularly in a provocative book by Mark Tushnet. See generally MARK TUSHNET, TAKING THE CONSTITUTION AWAY FORM THE COURTS (1999).

[FN282]. See, e.g., City of Boerne v. Flores, 521 U.S. 507, 536 (1997) (holding that "Congress' discretion is not unlimited ... and the courts retain the power, as they have since Marbury v. Madison, to determine if Congress has exceeded its authority under the Constitution"). For more on the Court's efforts to act as the sole definer of constitutional norms, see David Cole, The Value of Seeing Things Differently: Boerne v. Flores and Congressional Enforcement of the Bill of Rights, 1997 SUP. CT. REV. 31 (1997); Robert C. Post & Reva B. Siegel, Equal Protection By Law: Federal Anti- discrimination Legislation After Morison and Kimel, 110 YALE L.J. 441 (2000) (discussing the Supreme Court's move to limit congressional authority under Section Five of the Fourteenth Amendment).

[FN283]. For example, some have claimed that a series of cases in the mid-to late 1960s involving issues related to the death penalty, but not directly addressing the practice, sent a signal that the Court was prepared to address a direct challenge to that practice, which it did shortly thereafter in Furman v. Georgia, 408 U.S. 238 (1972). See MICHAEL MELTSNER, CRUEL AND UNUSUAL: THE SUPREME COURT AND CAPITAL PUNISHMENT 246 (1973).

[FN284]. See Harris, Driving While Black, supra note 64, at 544 (arguing that it may be time for those concerned about abuses such as pretextual traffic stops and racial profiling to look to others, besides the courts, for redress).

[FN285]. See Sklansky, supra note 212, at 316 ("It is almost commonplace by now that much of the Court's criminal procedure jurisprudence during the middle part of this century was a form of race jurisprudence, prompted largely by the treatment of black suspects and black defendants in the South. The Court's concern with race relations served as the unspoken subtext of many of its significant criminal procedure decisions ....").

[FN286]. GERALD N. ROSENBERG, THE HOLLOW HOPE 43 (1991).

[FN287]. See, e.g., Michael J. Klarman, Brown, Racial Change, and the Civil Rights Movement, 80 VA. L. REV. 7 (1994). Even some who support the decision in Brown for the message it sent regarding racial equality have criticized it for its effect on educational opportunities for African-Americans and questioned whether its integrationist ideals did not also send a demeaning message of racial inferiority, even if unintentionally. See, e.g., DERRICK BELL, AND WE ARE NOT SAVED: THE ELUSIVE QUEST FOR RACIAL JUSTICE 102 (1989); JAMES T. PATTERSON, BROWN V. BOARD OF EDUCATION: A CIVIL RIGHTS MILESTONE AND ITS TROUBLED LEGACY 200-01 (2001).

[FN288]. One could cite many cases here, from those involving affirmative action to those dealing with school desegregation orders or other civil rights issues. See, e.g., Adarand Constructors, Inc. v. Peña, 515 U.S. 200 (1995); Freeman v. Pitts, 503 U.S. 467 (1992); PATTERSON, supra note 287, at 197-201.

[FN289]. Janice D'Arcy, Black Drivers Track Police 'Profiling'; NAACP Targets Traffic Stops Based on Color, HARTFORD COURANT, June 28, 1998, at A1. Like other recent controversies in the civil rights/civil liberties fields, the current debate about racial profiling may require one to reconsider, if not abandon, some previously held positions, and presents at least the possibility of creating some odd alliances. Thus, in the current debate over profiling, critics of the practice are loath to accept the argument that reliable information about a particular person or set of circumstances can be inferred from information drawn from historic patterns of similar conduct. To be fair, some critics of what has come to be called racial profiling have objected regardless of the predictive value of profiles. See generally RANDALL KENNEDY, RACE, CRIME AND THE LAW (1992) [hereinafter KENNEDY, RACE, CRIME, AND THE LAW]. Yet that--that is, the use of inferences or conclusions drawn from statistical information based on historic data (death penalty opponents used the statistical information to argue that one could conclude that a penalty in one case was the product of racial bias, based on the disproportionate application of the death penalty to black defendants compared to white defendants)--is precisely what many in that same camp hoped and tried (unsuccessfully) to use to overturn or reform the death penalty in cases culminating in McCleskey v. Kemp, 481 U.S. 279 (1987). 
Conversely, those in law enforcement and elsewhere supporting the use of profiles place great faith in the ability of statistical information drawn from a large sample to tell us important things about a given individual or situation. And, of course, to the delight of many in law enforcement, the Supreme Court rejected out of hand the use of statistical information about past practices as a reliable indicator of what had occurred in the case at bar in McCleskey. The debate over racial profiling thus calls to mind the current debate over hate speech in which those who were at one time lined up together fighting for free speech now find themselves on opposite sides of the argument. For a brief discussion of the rift between one-time allies in the civil liberties wars created by the controversy over hate speech, see Ira Glasser, Introduction, in SPEAKING OF RACE, SPEAKING OF SEX 1-16 (Gates et al. eds., 1994); MILTON HEUMANN & THOMAS W. CHURCH, HATE SPEECH ON CAMPUS (1997).

[FN290]. See United States v. Leviner, 31 F. Supp. 2d 23, 32-34 (D. Mass. 1998).

[FN291]. Id. at 39.

[FN292]. Id. at 33-34.

[FN293]. Patricia Nealon, U.S. Judge Acts to Correct Bias in Stops, BOSTON GLOBE, Dec. 16, 1998, at B1.

[FN294]. McFadden, supra note 2, at A1.

[FN295]. Id.

[FN296]. Id.

[FN297]. Id.

[FN298]. 712 A.2d 1096 (N.J. 1998).

[FN299]. Id. at 1100 (quoting New Jersey v. Arthur, 691 A.2d 808, 812 (N.J. 1997)).

[FN300]. Likewise, 
[I]magine, for example, empirical evidence indicating that police are targeting motorists for traffic stops based on the political views expressed in a bumper sticker. Also, in each case, an officer has probable cause that the motorists with the suspect bumper sticker did commit a traffic infraction. These hypothetical seizures not only violate the norms embodied in the First Amendment's Free Speech Clause, but they also imperil Fourth Amendment values because they constitute arbitrary and biased seizures. 
Maclin, Race and the Fourth Amendment, supra note 77, at 361.

[FN301]. H.R. 118, 105th Cong. (1998).

[FN302]. Harris, Driving While Black, supra note 64, at 560. A change seems to be occurring more recently, however as "[e]leven states have enacted legislation addressing racial profiling to date: California, Connecticut, Kansas, Massachusetts, Missouri, North Carolina, Oklahoma, Oregon, Rhode Island, Tennessee, and Washington. Of these statutes, the Missouri law is the strongest." COMPONENTS OF RACIAL PROFILING LEGISLATION supra note 113. The California and Oklahoma statutes outlaw racial profiling but require no data collection. The North Carolina and Washington laws require only the state police to collect data. The Missouri, North Carolina, and Washington statutes require data collection. See RAMIREZ, supra note 115, at 6, 8, 13. For an excellent discussion of profiling data collection issues in general, and a review of these collection practices in three states (California, New Jersey, North Carolina) and in Great Britain, see RAMIREZ, supra note 115.

[FN303]. 528 U.S. 119 (2000).

[FN304]. Id. at 124.

[FN305]. See Glasser, supra note 289, at 1-16.

[FN306]. See infra notes 307-08 and accompanying text.

[FN307]. "Mr. Bradley repeated his earlier exhortations of why Mr. Gore did not simply stroll down the hall to ask President Clinton to issue an executive order, immediately, banning racial profiling." Adam Nagourney, Bradley and Gore Trade Jabs in Fiercest Campaign Debate, N.Y. TIMES, Feb. 22, 2000, at A16.

[FN308]. "You know, racial profiling practically began in New Jersey." Id.

[FN309]. The political debate on racial profiling did not end with the Gore/Bradley debates. During the vice-presidential debates, Dick Cheney and Joe Lieberman both expressed their outrage over racial profiling in response to an invitation to "imagine themselves black victims of racial profiling." John Derbyshire, In Defense of Racial Profiling, NAT'L. REV., Feb. 19, 2001, at 38. "Lieberman: 'I have a few African-American friends who have gone through this horror, and you know, it makes me want to kind of hit the wall, because it is such an assault on their humanity and their citizenship."' Id. Cheney: "It's the sense of anger and frustration and rage that would go with knowing that the only reason you were stopped ... was because of the color of your skin." Id. Gore and Bush also traded "profiling" charges loosely during the presidential debates. Transcript of Second Presidential Debate, available at http:// www.usembassy.it/file2000_10/alia/a010120a.htm. For example, in the second debate, both candidates were asked if they would sign or support a federal law banning racial profiles. Id. Gore replied affirmatively, stating that "racial profiling runs counter to what the United States of America is all about at the core." Id. Bush countered that declaration with a promise "to do everything we can to end racial profiling." Id. 
Likewise, even those political figures not battling directly for re-election or campaign support have publicly condemned racial profiling. See, e.g., Derbyshire, supra at 38. Ex-Senator John Ashcroft, on the day before his confirmation hearings for Attorney General, placed himself on the record as being against it: "'It's wrong, inappropriate, shouldn't be done."' Id. In the same vein, then President Clinton, Janet Reno, civil rights leaders, and state police officers, and other government leaders participated in the Strengthening Police-Community Relationships conference in Washington D.C. June 9-10, 1999. RAMIREZ, supra note 115, at 1. During the conference, Clinton declared racial profiling "morally indefensible .... Racial profiling is in fact the opposite of good police work where actions are based on hard facts, not stereotypes. It is wrong, it is destructive and it must stop." Holmes, supra note 62, at A22. Former Attorney General Janet Reno also publicly denounced racial profiling, declaring that "no law-abiding citizen should suffer from embarrassment or harassment because of their nation of origin." Katie Merx, Reno Vows to Fight 'Profiling', DETROIT NEWS, May 2, 1999, at B1. 
And most recently, in his first address to a joint session of congress, President Bush proclaimed: 
As government promotes compassion, it also must promote justice. Too many of our citizens have cause to doubt our nation's justice when the law points a finger of suspicion at groups, instead of individuals. All our citizens are created equal and must be treated equally. Earlier today I asked John Ashcroft, the attorney general, to develop specific recommendations to end racial profiling. It's wrong and we will end it in America. In doing so, we will not hinder the work of our nation's brave police officers. They protect us every day, often at great risk. But by stopping the abuses of a few, we will add to the public confidence our police officers earn and deserve. 
Transcript of President Bush's Message to Congress on His Budget Proposal, N.Y. TIMES, Feb. 28, 2001, at A12.

[FN310]. Notably, New York Senator Hillary Clinton and New Jersey Senator Jon Corzine have recently agreed to work for a ban on racial profiling. Clinton recently noted that "singling out criminal suspects on the basis of their race violated basic notions of fairness and equality. Racial profiling is real, and it's harmful." Dexter Filkins, Mrs. Clinton Takes on Racial Profiling and Gift Issues, N.Y. TIMES, Feb. 12, 2001, at B6. Clinton, in her first major legislative proposal in the Senate, has sponsored legislation to ban profiling on the Federal level. Id. Similarly, in New Jersey, two criminal civil rights laws are being drafted by State Senators William Gormley and Wayne Bryant that would allow New Jersey to criminally charge those who have deprived others of their civil rights. Brian Donohue, Legislature Finally Takes Action Against Race Profiling, STAR-LEDGER (Newark, N.J.), Jan. 1, 2001, at 9. 
Moreover, as of February 16, 2001 anti-profiling bills were introduced into 13 state legislatures that did not previously have racial profiling bills: Alabama, Georgia, Illinois, Indiana, Kentucky, Maryland, Minnesota, Mississippi, Montana, Nebraska, New York, Texas, and Virginia. RAMIREZ, supra note 115, at 16-18. In the same fashion, the New Jersey Legislative Black and Latino Caucus published a report in August 1999 which called for making racial profiling a criminal act: "[r]acial profiling shall be established as a criminal act, classified as a third degree crime punishable by a term of imprisonment of 3 to 5 years, a fine up to $15,000 or both." NEW JERSEY BLACK AND LATINO CAUCUS, A REPORT ON DISCRIMINATORY PRACTICES WITHIN THE NEW JERSEY STATE POLICE 17 (Aug. 1999). The Caucus suggested many other reforms also, among them requiring troopers to submit a written report for every motor vehicle stop and for the state police to utilize sensitivity and diversity training for their employees. Id. at 18-19. 
On the other hand, however, public officials may also apparently back police practices if there is overwhelming support for the police in a certain region or state. Governor Donald DiFrancesco, for example, visited the barracks of the New Jersey State Police the week of February 4, 2001 to show his "appreciation for the trooper's good work." David J. Harris, DiFrancesco's Pat on the Back to Troopers Does Little for Race-Profiling Victims, HOME NEWS TRIB. (East Brunswick, N.J.), Feb. 12, 2001, at 1. The impetus for this visit was undeniably the fact that most New Jerseyans support the police on racial profiling issues. Id. For a conservative pundit's comparable conclusion about the transformation of "profiling" into an unarguably condemnable practice, at least in public discourse, see Derbyshire, supra note 309, at 38-40.

[FN311]. Christopher Mumma & Ovetta Wiggins, Two Troopers Indicted in '98 Shootings Incident on Turnpike Fueled Debate Over Racial Profiling, REC., Sept. 8, 1999, at A1.

[FN312]. During the height of the racial profiling allegations, then- Governor Christie Whitman attempted to "overhaul" the New Jersey State Police by offering a plan to rebuild recruitment, promoting, and disciplining procedures that were criticized as advancing the use of racial profiles. David Kocieniewski, Whitman Set to Overhaul Police Policy, N.Y. TIMES, July 2, 2000, at B1. Perhaps a more remarkable action of the Governor's administration during the racial profiling allegations was the Governor's high profile firing of the superintendent of New Jersey State Police for racial remarks. See McFadden, supra note 7 and accompany text. Meanwhile, the state, led by Attorney General Peter Verniero, also dropped its appeal in New Jersey v. Soto, 734 A.2d 350 (N.J. Super. Ct. Law Div. 1996), the 1996 landmark case that ruled New Jersey State Police in southern New Jersey used racial profiles on the Turnpike after acknowledging for the first time that racial profiling "is real--not imagined."

[FN313]. Rocco Cammarere, 'Profile' Driver Stops Invested Anew, N.J. L., Mar. 18, 1996, at 3.

[FN314]. "We never taught racial profiling, we were taught criminal profiling ... and to the extent race entered into it, it did." Iver Peterson, Troopers Union Defend Stops Linked to Profiling, N.Y. TIMES, Nov. 29, 2000, at B1 (quoting Ed Lennon, president of New Jersey State Troopers' Fraternal Association). "Cops are profiling all the time, your good cops; unfortunately, now that's developing a bad name .... Whether they call it profiling or street smarts, awareness--whatever the names might be--profiling is essential." Wilgoren, supra note 65, at B1 (quoting William J. Bratton, former police commissioner of New York City). 
Bernard Parks, African-American chief of the Los Angeles Police Department: "We have an issue of violent crime against jewelry salespeople ... The predominant suspects are Colombians. We don't find Mexican Americans, or blacks, or other immigrants. It's a collection of several hundred Colombians who commit this crime. If you see six in a car in front of the Jewelry Mart, and they're waiting and watching people with briefcases, should we play the percentages and follow them? It's common sense." Kennedy, You Can't Judge a Crook, supra note 32, at 71.

[FN315]. See supra note 16 and accompanying text. Recently disclosed training manuals used by the New Jersey State Police also sent the message that it is appropriate to use race as one of a number of variables to construct particular profiles. One such diversity-training manual, which was detailed in The Newark Star-Ledger which highlighted some of the broad stereotypical statements found in the majority of police manuals with such headings as: "Hispanic Culture", "Police Stereotypical View of Minorities", "Minority Stereotypical View of Police", "Deviant Subcultures." Excerpts From the Documents Released Yesterday, STAR-LEDGER (Newark, N.J.), Nov. 28, 2000, at 28.

[FN316]. See Preston, supra note 8.

[FN317]. See New Jersey v. Francis, 775 A.2d 79, 80 (N.J. Super. Ct. App. Div. 2001).

[FN318]. See generally Katheryn K. Russell, Racial Profiling: A Status Report of the Legal, Legislative, and Empirical Literature, 3 RUTGERS RACE & L. REV. 61 (2001) (discussing the prevalence of racial profiling).

[FN319]. However, some reported cases may cast doubt on even this modest assessment. In Brown v. City of Oneonta, 221 F.3d 329 (2d Cir. 1999), the Second Circuit upheld the actions of police officers who stopped and questioned every African-American in town after an assault victim was unable to provide any clues to the identity of her assailant other than the assailant's race. Id. at 337-39. Brown is not, strictly speaking, a case of racial profiling, in that no profile at all was used and race was not, as in the Turnpike cases and some airport searches, a proxy drawn from prior incidents or patterns from which an inference of criminality was drawn. Rather, the assault victim knew the race of her attacker. Id. Unfortunately, that is all she knew about her attacker and that small piece of information was turned into a basis to stop every African-American in town, a practice that was later blessed by the court. See id. at 334, 339. While not an example of racial profiling per se, the actions of the police and the court's approval demonstrate how intractable the issues of race and overbearing law enforcement techniques can be.

[FN320]. To put it another way, assume a suspect matches all five factors of a carefully devised profile based on objective data drawn from the historical record. If, in the absence of consideration of race, there is not sufficient grounds to stop the suspect, does knowledge of the suspect's race add enough to justify the stop? If so, does that mean that it has become the critical factor in justifying the stop?

[FN321]. There is also the danger that the questionable use of race by police to justify stops and subsequent arrests initially may create a self- fulfilling prophecy, where an initial reliance on race that may not have been justified becomes part of the statistical basis used to justify subsequent stops. Lisa Walter, Eradicating Racial Stereotyping From Terry Stops: The Case For An Equal Protection Exclusionary Rule, 71 U. COLO. L. REV. 255, 276 (2000). "Racial stereotypes influence police to arrest minorities, thereby creating the arrest statistics to justify the criminal stereotype. Police officers defend their conduct by citing statistics showing higher crime and arrest rates among minorities. This tends to perpetuate the fallacy and generate more unbalanced arrest patterns." Id. at 276.

[FN322]. Pub. L. No. 88-352, 78 Stat. 241.

[FN323]. See e.g., Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 261 (1964) (holding motel discriminated when renting rooms).

[FN324]. The literature on the effects of abusive police tactics on minorities is large and growing. See, e.g., KENNEDY, RACE, CRIME, AND THE LAW, supra note 289; Harris, Driving While Black, supra note 64; Harris, The Stories, the Statistics, supra note 13; Erika L. Johnson, "A Menace To Society:" The Use of Criminal Profiles and Its Effects On Black Males, 38 HOW. L. J. 629 (1995); Maclin, Race and the Fourth Amendment, supra note 77; Sklansky, supra note 212; Thompson, supra note 12, at 981-82.

[FN325]. See Sean P. Trende, Note, Why Modest Proposals Offer the Best Solution for Combating Racial Profiling, 50 DUKE L.J. 331, 342 (2000) (stating racial profiling is constitutionally permissible).
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